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The Office of the Commissioner for Children welcomes the publication of the White Paper 

‘Proposal for Legislation on Organ and Tissue Donation’ and supports its basic objective, which is 

to provide a legal framework that reconciles the need to increase the availability of organs for 

transplantation with the need to respect the personal wishes and decisions of prospective donors to 

the full.   

 

The decision to consent or otherwise to the posthumous donation of one’s organs requires the 

individual to reflect upon two broad dimensions of organ donation, namely the objective 

dimension, that is the practical benefits of organ donation to public health, and the subjective 

dimension, meaning one’s inner sense of fulfilment from donating or not donating all or some of 

one’s bodily organs after death.   

 

The ability to reflect on these two dimensions is developed in adults but developing in children. 

This means that the rights and responsibilities in respect of organ donation that are legally 

conferred on children must be commensurate with their ability to take informed and pondered 

decisions about the donation of their organs.  

 

One can safely say that children are able to fully appreciate the objective dimension of organ 

donation as of their preteen years. This is true provided that information about this dimension is 

presented to them in a child-friendly manner. On the other hand, the ability of children to penetrate 

the more subtle subjective dimension of organ donation is associated with a higher degree of 

maturity than that which they would normally reach in their preteen years.  

 

In view of this, two possibilities suggest themselves in respect of the legal power of children to 

decide on the donation of their organs after death, namely that the legal age threshold for taking 

such a decision is raised to at least sixteen years of age, or that children as young as twelve share 

the onus of the decision with their parents/guardians. In respect of the latter scenario, the Office 

welcomes the emphasis made in the White Paper on ‘extensive education to empower educators, 

parents and guardians to discuss the issue’ with children as a fundamental prerequisite for 

registering children as organ donors. 

 

Provided that the right age thresholds and other safeguards are in place, one can be reasonably 

confident that any decision taken by a child vis-à-vis organ donation reflects the child’s personal 

wishes. This means that at no point after the child’s death should it be possible for the child’s 

decision to be revoked, unless there are medical reasons for doing so.  

 

Apart from the ability to think through all the possible options, the ability to make any decision, 

especially a decision as complex and personal as that regarding organ donation, depends on 

whether the options are presented in a neutral manner, that is with no bias in favour of a particular 

option, or not. In the case of organ donation, the difference in this regard is between an opt-in 

system and an opt-out system.  
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Again, the ability to not be influenced by the bias in favour of organ donation inherent in an opt-out 

system is developed in adults but developing in children. For this reason, the Office is in favour of 

an opt-in system as far as children are concerned. While an opt-out system offers superior benefits 

in terms of availability of organs for transplant, as documented in the White Paper, the Office 

believes that given Malta’s already very high donor rates, a robust and sustained effort to sensitise 

children and their parents/guardians to the need for and benefits of organ donation can go a long 

way towards breaking the inertia inherent in an opt-in system and yield better outcomes in terms of 

availability of organs for transplant.  

 

In sum, the Office of the Commissioner for Children is for a hard opt-in system for organ donation 

by children, with an age-threshold of sixteen years for children’s sole consent, and a threshold of 

twelve years of age for shared consent by children and their parents/guardians.  

 

 


