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Foreword from the Minister for the Economy and Industry
Advanced electronic communications networks and services are key components of innovative
ecosystems and are fundamental for economic and social development. These help improve the
efficiency of all sectors in the economy and new investments can potentially improve innovation and
economic growth.
Government’s ambition is to continue to establish new digital industries that rely on advanced digital
infrastructure and electronic communications services, making use of emerging technologies, like
Blockchain, Artificial Intelligence, 5G and the Internet of Things. These technologies are coming
together and have the potential to drastically change the way we do things. We are committed to
support a thriving electronic communications environment for such technologies to flourish and to
ensure that these are applied in a way that truly enhances our lives.
As Government, our role in all of these exciting developments is that of enabler: from a policy,
legislative and regulatory perspective. With these instruments we seek to continue to coordinate
and facilitate positive social and economic transformation.
A modern and effective regulatory framework is a key component of a functioning electronic
communications market in Malta. The European Electronic Communications Code (‘EECC’) as
reflected in Directive (EU) 2018/1972 updates the current regulatory framework to reflect evolving
technologies and other developments in the way people communicate. Malta played an active part
in the negotiations leading to the EECC, and we are satisfied that the EECC supports the objective of
Government in creating a more vibrant regulatory framework that incentivises competitive
investment and innovation, and promotes affordability and a high quality of electronic
communications products and services.
The EECC introduces a renewed focus conducive to more regulatory stability, promoting investment
in very high-capacity networks, making efficient use of spectrum for 5G, facilitating consumer
engagement and ensuring affordable and adequate broadband internet access to be available to all
consumers. In addition to the amendments originating from the EECC, Government has taken this
opportunity to propose other changes based on the regulatory experience gathered since the last
major overhaul of the national regulatory framework in 2011.
We encourage all stakeholders - market players, prospective investors, and above all, consumers and
consumer bodies - to read the consultation document and provide their feedback on these proposed
amendments to legislation. This input will allow Government to formulate a regulatory framework
that, whilst reflecting EU realities, fully takes into account national requirements.
Hon. Silvio Schembri
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Introduction
The Ministry for the Economy and Industry herein proposes to amend the Malta Communications
Authority Act (‘Cap. 418’), the Utilities and Services (Regulation of Certain Works) Act (‘Cap. 81’), the
Electronic Communications (Regulation) Act (‘Cap. 399’) and the Single European Emergency Call
Service (‘112’ number) and the European Harmonised Services of Social Value (‘116’ numbering
range) Regulations (‘S.L. 399.43’). The Ministry also proposes the making of new regulations entitled
Electronic Communications Networks and Services (General) Regulations that will replace the
current Electronic Communications Networks and Services (General) Regulations (‘S.L. 399.28’).
This set of laws seek to transpose the revised European Union (‘EU’) electronic communications
framework now reflected in the EECC which came into force in December 2018.1 The EECC is a
revision of the EU regulatory framework for electronic communications which underpins the
regulation of the electronic communications sector in Malta.
We look forward to receiving your comments so that the implementation of the EECC into Maltese
law, whilst fully reflective of the EU norms, caters for national requirements and is forward looking.

Overview of the EECC
The core objectives of the EECC are to:
•

promote investment in very high capacity networks and services through sustainable
competition;

•

support efficient and effective use of radio spectrum;

•

maintain the security of networks and services; and

•

provide a high level of consumer protection.

The EECC also sets out the objectives and functions of the national regulatory authority (‘NRA’) Malta’s NRA is the Malta Communications Authority (‘MCA’) - and where applicable other
competent authorities.
By way of background the EU had in 2002 agreed to a comprehensive regulatory framework which
was subsequently revised in 2009. The EU regulatory framework was transposed under Maltese law
in 2004 following amendments to the Malta Communications Authority Act, the Electronic
Communications (Regulation) Act, and the making of various subsidiary laws. In 2011 the aforesaid
laws were again substantially amended to reflect the changes introduced by the EU in 2009. These
laws will now be amended to incorporate the changes made by the EECC. The EU regulatory
framework consisted of five Directives:
•

the Framework Directive (2002/21/EC);

1

Official Journal of the European Union, Volume 61 (December 2018), available at:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2018:321:FULL&from=EN.
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•

the Access Directive (2002/19/EC);

•

the Authorisation Directive (2002/20/EC);

•

the Universal Service Directive (2002/22/EC); and

•

the ePrivacy Directive (2002/58/EC).

The EECC recast and consolidated these EU Directives (with the exception of the ePrivacy Directive,
which is now separate from the electronic communications regulatory framework even though
relevant to the same). The EECC broadly aligns with the principles of the four Directives enacted
under the former EU regulatory regime but makes considerable changes to factor new technologies
and consumer behaviour. The EECC recasts objectives and regulatory tools of the current regulatory
framework to place a stronger emphasis on: incentivising investment in very high-capacity
broadband networks; promoting more efficient spectrum management to support 5G rollout; and
ensuring effective consumer protection and engagement. The EECC also widens the definition of
electronic communications service, by bringing number-independent interpersonal communication
services - including internet phone and messaging services - into scope for some elements of
electronic communications regulation.
The regulatory framework also includes the new Regulation establishing the Body of European
Regulators for Electronic Communications (‘BEREC’) (Regulation (EU) 2018/1971), which was
enacted together with the EECC and which replaced the 2009 BEREC Regulation (1211/2009/EC). The
NRAs of all the EU Member States are members of BEREC, which advises the EU institutions on the
consistent application of electronic communications regulation across the EU.

General Objectives of the EECC
The general objectives of the EECC are to:
•

promote connectivity and access to, and take-up of, very high capacity networks, including
fixed, mobile and wireless networks, for all EU citizens and businesses;

•

promote the interests of EU citizens by:

•

−

enabling maximum benefits in terms of choice, price and quality through effective
competition;

−

maintaining network and services security;

−

ensuring protection for consumers through specific rules; and

−

addressing the needs of specific social groups, in particular people with disabilities,
older people and people with special social needs.

facilitate market entry and promote competition in the delivery of electronic communications
networks and associated facilities; and
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•

contribute to the development of the internal market in electronic communications networks
and services in the EU, by developing common rules and predictable regulation featuring the
effective, efficient and coordinated use of radio spectrum, open innovation, the development
of trans-European networks, the availability and interoperability of Europe-wide services and
end-to-end connectivity.

Responsibility of the EU Member States
The EECC also outlines the responsibilities of the EU Member States. EU Member States are required
to:
•

cooperate with each other and with the European Commission in the strategic planning and
coordination of radio spectrum policy, avoiding harmful interference, through the Radio
Spectrum Policy Group (‘RSPG’);

•

ensure that tasks set out in the EECC are undertaken by a competent authority;

•

guarantee that NRAs and other competent authorities are independent of electronic
communications equipment manufacturers and service providers; and

•

ensure that the NRAs are protected against external intervention or political pressure which
might jeopardise their independent assessment in the conduct of their regulatory functions,
and have budget autonomy and adequate financial and human resources to carry out the
tasks assigned.

New objectives and tasks
In addition to changing existing legislation, the EECC introduces a series of new objectives and tasks,
namely:
•

strengthened consumer rules to make it easier to switch between service providers and
offering better protection, for example, for people who subscribe to bundled services;

•

electronic communications services to include services provided over the internet which do
not use calling numbers, such as messaging apps and email - with the inclusion of a review
mechanism that aims to ensure that consumer rights remain robust and up-to-date as
business models and consumer behaviour change;

•

affordable and adequate broadband internet access to be available to all consumers,
irrespective of their location or income;

•

people with disabilities to have equivalent access to electronic communications services;

•

EU member states may set up a public warning system to send alerts to citizens on their
mobile phones in the event of a natural disaster or other major emergency;

•

EU member states to provide operators with predictable regulation for radio spectrum
licensing for wireless broadband for at least 20 years to promote investment, in particular, in
5G connectivity;
5

•

increased convergence of national selection procedures and the conditions attached to the
rights of use for radio spectrum through a Peer Review Forum;

•

new frequency bands for 5G connectivity for faster internet connections and better
connectivity, as well as coordinated timing of spectrum licensing and a lighter regulatory
regime for small mobile network equipment deployment;

•

rules on operator access to networks to encourage competition and to make it easier for
companies to invest in new, very high capacity infrastructure while ensuring effective market
regulation; and

•

symmetric regulation to apply to electronic communications network providers in specific
situations in order to ensure competition.

General approach to implementing the EECC
The Government proposes to implement the EECC with as little impact as possible on businesses,
whilst ensuring that they and consumers can make the most of the opportunities the EECC provides.
Where feasible the text implementing the proposed national legislation adopts similar wording as
that of the EECC. In some instances the text of the national legislation is drafted differently from the
precise text of the EECC in part to cater for more clarity conditioned by specific national legal norms
whilst reflective of the EECC relevant requirements.
In drafting the proposed amendments to national legislation, care has not only been taken to ensure
compliance with the EECC but, based on the experience gained in implementing and applying the
current framework, the opportunity is being taken to propose improvements and amend the law in
order to ensure that due account is taken of the realities of the specificities of Malta’s evolving
electronic communications market - this within the boundaries set by the EECC.
The main parts of this consultation document are intended to provide an overview of the proposed
amendments to the provisions of the Malta Communications Authority Act, the Utilities and Services
(Regulation of Certain Works) Act and the Electronic Communications (Regulations) Act. The
consultation document also provides an overview of proposed amendments to the Single European
Emergency Call Service (‘112’ number) and European Harmonised Services of Social Value (‘116’
numbering range) Regulations and the proposed new regulations intended to replace the current
Electronic Communications Networks and Services (General) Regulations.
The respective consolidated versions of the proposed amendments to the Acts and regulations are
included in the appendices.
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Submission of Comments
Submissions on the proposed amendments to the various electronic communications laws coupled
with the making of new regulations are hereby being invited.
Any persons interested in making submissions are to ensure that their submissions reach:
The Permanent Secretary
Office of the Permanent Secretary
Ministry for the Economy and Industry
Palazzo Zondadari
197/198 Merchants Street
Valletta
VLT 1172

By not later than 15 March 2021
This Office can also be reached by e-mail at: euaffairs.mei@gov.mt

7

1.

1.1

Proposed amendments to the Malta Communications Authority Act

Background

The Malta Communications Authority Act (‘Cap. 418’) sets out the structure, powers, functions and
manner in which the MCA conducts its affairs, including its faculty to issue such decisions as are
necessary in relation to the fields of communications for which it is responsible, resolve disputes
between undertakings, and between undertakings and end-users.

1.2

Structure of the Act

The order of Cap. 418 has not been changed and therefore remains as follows:

1.3

Part I

Preliminary

Part II

Establishment, Functions and Conduct of Affairs of the Authority

Part III

Officers and Employees of the Authority

Part IV

Financial Provisions

Part V

Transfer of certain Assets to the Authority

Part VI

Enforcement and Sanctions

Part VII

Administrative Review Tribunal

Part VIII

Dispute Resolution

Part IX

Miscellaneous

Proposed Amendments

The salient changes to Cap. 418 include:
•

The independence of the MCA is being further strengthened whereby the Chairman and
members of the Board are to be appointed from amongst persons of recognised standing
and professional experience on the basis of merit, skills, knowledge and relevant
experience, following an open and transparent selection procedure for a term of a
minimum of three years and renewable for a similar term of office. Appointments are to be
made on a rotation basis in such a manner as to ensure continuity of decision making
[amendments to article 3(2) - ‘Establishment and composition of the Malta Communications
Authority’].

•

A MCA Board member who is dismissed may also contest his/her dismissal before the
competent court [amendments to article 3(7)].
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•

Temporary appointments to the MCA Board are being capped up to a period of one year
[amendments to article 3(8)].

•

Functional independence of the MCA from any person providing any communications
networks, equipment or services [new article 3A - ‘Separation of regulatory and operational
functions’].

•

The requirement for the MCA to have adequate technical, financial and human resources to
carry out its tasks, and to be autonomous in the implementation of its budget, which budget is
to be published for public scrutiny [amendment to article 5(3)]. Provisions of article 77 of the
Public Finance Management Act (‘Cap. 601’) are not to apply to the MCA [new article 6(3) ‘Independence of the Authority and its relations with the Minister’].

•

The requirement for the MCA to report on the state of the markets in relation to the
sectors falling under its remit, on the decisions it issues, on its human and financial
resources and how those resources are attributed and on its future plans. Such reports
are to be published for public scrutiny [amendment to article 24 - ‘Annual Report and
other reporting requirements’].

•

Independence of the MCA in the exercise of its functions including development of internal
procedures and staff organisation. Terms of employment are to be determined by the MCA
without prejudice to any supervision as may be undertaken in accordance with the
Constitution of Malta [amendment to article 9 - Staff appointments].

•

The requirement for the MCA to operate in a transparent and accountable manner. The
Minister responsible for communications may issue directions of ‘a general character’ as may
affect public interest to the MCA [amendments to article 6].

•

The requirement that regulatory decisions taken by the MCA can only be overturned or
suspended by a court or tribunal [new article 6A - ‘Suspension or overturning of a decision by
the Authority’].

•

Amendments to enforcement powers and sanctions of the MCA which in part implement
requirements under Regulation (EU) 2017/2394 (CPC Regulation).2 These changes include:
-

The faculty of the MCA to enter, between specified hours, in places of residence for the
purpose of any investigation or inspection in relation to any regulated activities. In
doing so, the investigating MCA officer is required to give prior notice and to state the
purpose of the investigation or inspection. The MCA officers are also required to
produce an identification document issued by the MCA [amendments to articles
29(1)(b) and 29(2) - ‘Enforcement powers of the Authority’].

2

Regulation (EU) 2017/2394 of the European Parliament and of the Council of 12 December 2017 on cooperation between
national authorities responsible for the enforcement of consumer protection laws and repealing Regulation (EC) No
2006/2004.
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•

-

The faculty of the MCA to undertake test purchases under a cover identity in order to
detect infringements [new article 29(1)(i)].

-

The faculty of the MCA to conduct itself, or require an undertaking to arrange an
independent audit or operations review of any regulated activities [new article 29(1)(j)].

-

The faculty of the MCA to seek or accept written commitments from any persons who
infringe any decisions or laws enforced by the MCA [new article 32(9) - ‘Procedure when
taking a measure under article 31’].

-

Additional measures that the MCA may take in case of serious harm to the collective
interests of end-users [new article 32A - ‘Additional measures in the case of serious
harm to the collective interests of end-users’].

-

An administrative fine may also be imposed with retroactive effect even where the
infringement has been rectified [article 33(4) - ‘Quantum of an administrative fine’].

New powers which enable the Minister, after consultation with the Authority, to make
regulations in respect of alternative dispute resolution, or any other dispute or complaint
handling procedures relating to any of the communications sectors regulated by the MCA
[amendment to article 46(1) - ‘Power to make regulations’].

The proposed amendments to Cap. 418 are reflected in Appendix I. In order to allow the reader to
single out the proposed changes to the text, proposed additions to the current text are underlined
(additions), while proposed deletions are shown using strikethrough text (deletions). Where
necessary an explanatory note is also provided on the proposed amendments.
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2.

2.1

Proposed amendments to the Electronic Communications (Regulation)
Act

Background

The Electronic Communications (Regulation) Act (‘Cap. 399’) sets out the objectives and functions of
the MCA in regulating the electronic communications sector and the consequential rights and
obligations of undertakings.

2.2

Structure of the Act

The order of Cap. 399 has not been changed apart from Part V entitled ‘Radio Frequencies
Management’ which has been renamed ‘Management of and Access to Radio Spectrum’:

2.3

Part I

Preliminary

Part II

Regulation of Electronic Communications

Part III

Legal Protection of Services based on or consisting of Conditional Access

Part IV

Radiocommunications

Part V

Management of and Access to Radio Spectrum

Part VI

Regulations

Part VII

Criminal Offences

Part VIII

Saving, Transitory and Exemptions

Proposed Amendments

The salient changes to Cap. 399 include:
•

A number of definitions have been amended or included to ensure that they are in line
with the principles of technology neutrality and to keep pace with technological
developments experienced by the electronic communications sector [amendment of
article 2 - ‘Interpretation’].

•

The requirement for the MCA to have a separate annual budget for the regulation of the
electronic communications sector which is made public [amendment of article 3 - ‘Malta
Communications Authority’].

•

The core objectives of the MCA have been updated with an emphasis on: promoting
investment in very high capacity networks and services through sustainable competition;
supporting efficient and effective use of radio spectrum; maintaining the security of networks
and services; and providing a high level of consumer protection [amendment of article 4 ‘Objectives of the Authority]. In addition a new provision has been included on strategic
11

planning and coordination of radio spectrum within the EU [new article 4A - ‘Strategic
planning and coordination of radio spectrum policy’].
•

The tasks pertaining to the MCA as the NRA responsible for electronic communications in
Malta are listed in a new article [new article 5A - ‘Tasks onerous on the Authority specific to
electronic communications’].

•

Various regulatory aspects currently dealt with under Cap. 399 and the present subsidiary
legislation made thereunder (current ‘S.L. 399.28’) are being removed from Cap. 399 and
rewritten with some changes under new subsidiary legislation in order to provide a set of selfcontained comprehensive norms under one law, thereby ensuring better ease of reference
and more clarity.

•

The function of the MCA to issue individual radiocommunications licences and decisions
establishing the terms and conditions for radiocommunications apparatus general
authorisations have been revised and factored in two new articles [new articles 30 - ‘Individual
licences’ and 30A - ‘Apparatus General Authorisations’].

•

Norms requiring that radiocommunications apparatus is only used in a manner that
ensures the efficient and effective use of radio spectrum, thereby avoiding harmful
interference. The use of radiocommunications apparatus which may cause deliberate
interference may be permitted to satisfy exigencies of defence and public security [new article
31A - ‘Harmful interference caused by radiocommunications apparatus’].

•

Authorisation of the rights of use of and effective management of radio spectrum by the MCA
[new article 37 - ‘Authorisation of the use of radio spectrum’ and amendments to article 38 ‘Management of radio spectrum’].

•

Development, adoption and publication of the National Frequency Plan by the MCA in
consultation with the Minister responsible for communications. The requirement to consult
with the Minister shall not apply where revisions to the Frequency Plan are limited to
compliance with any international obligations of Malta [amendments to article 39 - ‘Adoption
and publication of a frequency plan’].

•

Vires whereby the MCA may amend rights, conditions and procedures concerning general
authorisations and rights of use for radio spectrum or for numbering resources or rights. In
doing so the MCA is required to act in a proportionate manner and give its reasons therefor
[new article 47(4)].

•

Power of the Prime Minister to exempt from the application of Cap. 399 any electronic
communications services and networks, and radiocommunications apparatus used by the
State exclusively for purposes of public security, defence, State security and activities of the
State in criminal law. Before doing so the Prime Minister is required to consult the MCA
(amendments to article 55 - ‘Exemption from the provisions of this Act’].
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The proposed amendments to Cap. 399 are reflected in Appendix II. In order to allow the reader to
single out the proposed changes to the text, proposed additions to the current text are underlined
(additions), while proposed deletions are shown using strikethrough text (deletions). Where
necessary an explanatory note is also provided on the proposed amendments.
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3.

3.1

Proposed amendments to the Utilities and Services (Regulation of
Certain Works) Act

Background

The purpose of Utilities and Services (Regulation of Certain Works) Act (‘Cap. 81’) is to regulate
certain works in relation to the provision of utilities and other services including electronic
communications. The latest amendments to Cap. 81 implemented the EU Directive 2014/61/CE on
broadband cost reduction with the objective of facilitating high-speed electronic communications
networks.

3.2

Structure of the Act

The order of Cap. 81 has not been subject to any changes and therefore remains as follows:

3.3

Part I

Preliminary

Part II

Regulation of Utilities’ Infrastructure Access

Part III

Facilitating High-Speed Electronic Communications Networks

Part IV

Utilities Networks Dispute Resolution Board

Part V

Miscellaneous

Proposed Amendments

The salient changes to Cap. 81 include:
•

The competent infrastructure regulator (The Authority for Transport in Malta - ‘Transport
Malta’ or ‘TM’) may of its own initiative or at the request of a network operator order the
installation of facilities over or under public or private property [amendment of article 4(1) ‘Power to order placing of cable, etc.’].

•

Issuance of orders by the competent infrastructure regulator in relation to collocation, use or
sharing of network elements if considered necessary to protect the environment, public
health, public security or to meet town- and country-planning objectives. Before doing so, a
public consultation is to be undertaken [amendment of article 4A - ‘Power to order collocation,
etc.’].

•

The procedural aspects on filing a dispute before the Disputes Resolution Board have been
included under a new article [new article 25(5) - ‘Conduct of proceedings and determination of
disputes’].
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The proposed amendments to Cap. 81 are reflected in Appendix III. In order to allow the reader to
single out the proposed changes to the text, proposed additions to the current text are underlined
(additions), while proposed deletions are shown using strikethrough text (deletions). Where
necessary an explanatory note is also provided on the proposed amendments.
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4.

Proposed new Electronic Communications Networks and Services
(General) Regulations

4.1

Background

The Electronic Communications Networks and Services (General) Regulations sets out in detail the
rights and obligations of undertakings, end-users and the functions of the MCA in the electronic
communications market. It is proposed that the current regulations are replaced with a new set of
regulations entitled the ‘Electronic Communications Networks and Services (General) Regulations’
(the ‘Regulations’) which implements, amongst others, various regulatory aspects of the EECC.

4.2

Structure of the Regulations

The proposed Regulations are divided into fourteen parts with a view to ensuring a more coherent
organisation of the individual topics pertaining to the aforesaid Regulations.
Part I

Preliminary

Part II

Competition

Part III

General Authorisation

Part IV

Provision of Information, Surveys and Consultation Mechanism

Part V

Implementation

Part VI

Internal Market Procedures

Part VII

Security

Part VIII

Market Entry and Development

Part IX

Access

Part X

Universal Service Obligations

Part XI

Numbering Resources

Part XII

End-User Rights

Part XIII

Protection of Privacy

Part XIV

Miscellaneous

4.3

Proposed Regulations

An overview of the proposed Regulations relating to each Part is reflected below.
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Part I - Preliminary
•

This Part consists of various definitions of terms used in the Regulations many of which
replicate the definitions of identical terms as provided for in the EECC [regulation 2 ‘Interpretation’].

•

In addition, this Part lists the categories of electronic communications networks and services
to which these Regulations, unless the context otherwise requires, apply [regulation 3 ‘Application’].

Part II - Competition
•

This Part requires the MCA to ensure that the principles of competition law are adhered to in
accordance with its powers at law [regulation 4 - ‘Competition rules’].

Part III - General Authorisation
•

The provision of electronic communications networks or services, other than numberindependent interpersonal communications services, shall, without prejudice to the specific
obligations or rights of use of radio spectrum and numbering resources, be subject only to a
general authorisation. An undertaking may provide electronic communications services or
networks once a notification is submitted to the MCA. Once a notification is received by the
MCA the conditions set out at law apply. No explicit decision is required from the MCA
subsequent to the receipt of a notification [regulation 5 - ‘General authorisation of electronic
communications networks and services’, regulation 6 - ‘Determination where notification
under Article 12 of the EECC is not required’, regulation 7 - ‘Conditions attached to the general
authorisation and to the rights of use for radio spectrum and for numbering resources, and
specific obligations’, regulation 8 - ‘Conditions attached to general authorisation to provide
electronic communications services and, or networks’, regulation 9 - ‘Non-compliance with
conditions of general authorisation’, and regulation 10 - ‘Declarations to facilitate the exercise
of rights to install facilities and rights of interconnection’].

•

Determines the administrative charges imposed by the MCA on undertakings, identifying the
regulatory activities in relation to which such charges are levied and the process on how such
charges are established. In this regard, the MCA is required to publish an annual overview of
its administrative costs and the total sum of the charges collected [regulation 12 ‘Administrative charges’].

•

Undertakings that have special or exclusive rights for the provision of services in other sectors
are required to keep separate accounts and have in place a structural separation between the
regulated (namely electronic communications activities) and non-regulated activities
[regulation 13 - ‘Accounting separation and financial reports’].

•

Establishes the principles to be followed by the MCA in relation to restrictions or withdrawal
of any existing rights for radio spectrum or numbering resources [regulation 14 - ‘Restriction
or withdrawal of rights’].
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Part IV - Provision of information, surveys and consultation mechanism
•

The MCA may require undertakings to provide information which is necessary for the MCA
and for BEREC to ensure compliance with applicable laws and decisions relating to electronic
communications. Such requests are to be proportionate and objectively justified [regulations
15 - ‘Information request to undertakings’ and 16 - ‘Information required with regard to the
general authorisation, rights of use and specific obligations’].

•

New responsibility onerous on the MCA in relation to the conduct of a geographical survey of
network deployments, with the option to conduct a forecast and process to further clarify
future reach of networks capable of delivering fixed and/or wireless broadband [regulation 17
- ‘Geographical surveys of network deployments’].

•

New responsibility onerous on the MCA to conduct radio spectrum coordination in such a
manner as to facilitate the use of harmonised radio spectrum including through cooperation
with other EU Member States [regulation 19 - ‘Radio Spectrum Coordination among Member
States’].

Part V - Implementation
•

Responsibility of the MCA to monitor and ensure compliance with general authorisation
conditions, use of radio spectrum and numbering resources norms and other specific
regulatory obligations [regulation 20 - ‘Compliance with the conditions of the general
authorisation or of rights of use for radio spectrum and for numbering resources and
compliance with specific obligations’].

Part VI - Internal market procedures
•

This Part provides for the procedure to be followed where the MCA decides to adopt
measures in relation to the markets identified by the EU which are susceptible to ex-ante
remedies. It is also possible for the MCA to establish a market which is different from the ones
recommended by the EU if national circumstances so warrant. In analysing any such markets,
the MCA may designate an undertaking whether individually or jointly with other
undertakings, as having significant market power (‘SMP’) and therefore subject to compliance
with certain remedies as may be identified as appropriate by the MCA. In the conduct of such
a process the MCA is required to seek clearance from the European Commission and from
BEREC [regulation 21 - ‘Consolidating the internal market for electronic communications’, and
regulation 22 - ‘Procedure for the consistent application of remedies’].

•

This Part also provides for a peer review process to examine draft measures prior to the
granting of rights in relation to radio spectrum for which harmonised conditions have been set
in accordance with Decisions No. 676/2002/EC and No 243/2012/EU, and for the granting of
harmonised assignment of radio spectrum by the MCA [regulation 23 - ‘Peer review process’,
and regulation 24 - ‘Harmonised assignment of radio spectrum’].

•

The MCA is required to encourage the use of European and international standards and
specifications as provided for under Article 39 of the EECC [regulation 26 - ‘Standardisation’].
18

Part VII - Security
•

Undertakings providing publicly available electronic communications services over public
electronic communications networks are to take all necessary measures to ensure the fullest
possible availability of such services in the event of catastrophic network breakdown or force
majeure, taking appropriate measures to manage any risks to the security of their networks
and services. Undertakings are required to notify the MCA of any security incidents, failure or
serious degradation of connectivity [regulation 27 - ‘Availability of services in the event of
catastrophic network breakdown and, or force majeure’, and regulation 28 - ‘Security of
networks and services’].

•

Lists obligations onerous on gateway operators to have in place appropriate measures
(including availability of capacity or alternative measures to ensure adequate level of
uninterrupted connectivity), providing for the security and integrity of their network
connections whether between the Maltese islands, or between the Maltese islands and other
countries [regulation 29 - ‘Security and integrity of networks and services - A gateway
operator’].

•

The MCA is empowered to request any information from the undertakings concerned,
including requiring such undertakings to conduct an independent audit to assess the security,
resiliency and integrity of the respective networks. The MCA is further empowered to require
that such undertakings have in place contingency plans [regulation 30 - ‘Implementation and
enforcement’].

Part VIII - Market entry and deployment
•

Details norms to be followed by the MCA in relation to the management of radio spectrum,
including where applicable restrictions that may be imposed and in what circumstances these
may be imposed [regulation 32 - ‘Management of radio spectrum’].

•

New requirement whereby the MCA may require the inclusion of conditions related to
individual spectrum rights, including ‘use it or lose it’ conditions. The MCA may attach
conditions to provide for the possibility of roaming access agreements and infrastructure or
spectrum sharing [regulation 33 - ‘Conditions attached to individual rights of use for radio
spectrum’]. The MCA may also lay down rules in order to prevent spectrum hoarding
[regulation 34 - ‘Rules preventing spectrum hoarding’].

•

On request the MCA may grant individual rights of use for radio spectrum based on open,
objective, transparent, non-discriminatory and proportionate procedures [regulation 35 ‘Granting of individual rights of use for radio spectrum’].

•

The MCA is required to facilitate the promotion of innovation, competition and investment as
well as effective and efficient use of spectrum when setting spectrum licence duration. The
MCA determines the duration of the rights of radio spectrum providing the grounds on the
basis of which, the duration of the licence may be extended. In order to provide legal certainty
and stimulate long-term investments, the duration of radio spectrum licences for harmonised
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wireless broadband services are to be up to a minimum period of regulatory predictability of
20 years. The MCA can, where justified, deviate from the minimum duration requirements and
extension procedures in specified cases, for example in relation to specific short-term projects
and experimental use. A decision to renew the individual rights of use for harmonised radio
spectrum may be accompanied by a review of the fees as well as of the other terms and
conditions attached thereto [regulation 36 - ‘Duration of rights’].
•

Norms relating to the granting of individual rights of radio spectrum, their renewal [regulation
37 - ‘Renewal of individual rights of use for harmonised radio spectrum’] and their transfer or
lease [regulation 38 - ‘Transfer or lease of individual rights of use for radio spectrum’].
Undertakings are allowed to transfer or lease individual rights of use to other undertakings,
provided licence conditions are maintained (subject to certain exceptions).

•

Norms relating to radio spectrum assignment including the promotion of competition and the
taking of measures to avoid distortions [regulation 39 - ‘Competition in relation to rights of use
for radio spectrum’], cooperation with competent authorities in other Member States to
coordinate the use of harmonised radio spectrum [regulation 40 - ‘Coordinated timing of
assignments’] and the procedure to limit the number of rights of use to be granted for radio
spectrum [regulation 42 - ‘Procedure for limiting the number of rights of use to be granted for
radio spectrum’].

•

Specifies the bands to be made available for 5G services (3.4 - 3.8 GHz and 24.25 - 27.5 GHz)
by 31 December 2020, including the requirement to allow use of 1 GHz of spectrum of the
24.25 - 27.5 GHz band, subject to market demand and the absence of specified significant
constraints [regulation 41 - ‘Coordinated timing of assignments for specific 5G bands‘].

•

Norms providing for the regulation of access to radio local area networks [regulation 43 ‘Access to radio local area networks (RLANs)’], the deployment and operations of small area
wireless access points [regulation 44 - ‘Deployment and operation of small-area wireless
access points’] and the application of procedures as detailed in Directive (EU) 2015/1535 on
any measures taken by the competent health authorities taken in accordance with their
powers at law in relation to the deployment of access points with respect to electromagnetic
fields [regulation 45 - ‘Technical regulations on electromagnetic fields’].

Part IX - Access
•

The MCA is required to encourage and, where appropriate, intervene to ensure adequate
access, interconnection and the interoperability of services. Undertakings which receive
requests for access or interconnection from other undertakings that are subject to a general
authorisation in order to provide electronic communications networks or services to the
public should in principle conclude such agreements on a commercial basis, and negotiate in
good faith [regulation 47 - ‘Rights and obligations of undertakings’].

•

Where undertakings are deprived of access to viable alternatives to non-replicable wiring,
cables and associated facilities inside buildings or up to the first concentration or distribution
point, the MCA may impose access obligations on the undertakings concerned. The MCA may
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impose such sharing or localised roaming access, if that possibility has been clearly established
in the original conditions for the granting of the right of use. In circumstances where there is
no access by end-users and sharing of passive infrastructure alone does not suffice to address
the situation, the MCA may impose obligations on the sharing of active infrastructure
[regulation 48 - ‘Powers and responsibilities of the Authority with regard to access and
interconnection’].
•

The rights holder of an access point or in-building physical infrastructure is required to meet
all reasonable requests for access from network operators under fair and non-discriminatory
conditions [regulation 49 - ‘Access to in-building physical infrastructure’].

•

In certain circumstances ex ante obligations may be imposed in order to ensure the
development of a competitive market, whereby such obligations facilitate the deployment
and take-up of very high capacity networks and services [regulation 51 - ‘Market analysis and
significant market power - Undertakings with significant market power’].

•

The MCA can define relevant geographic markets taking into utmost account the European
Commission Recommendation on relevant product and service markets whilst considering
relevant local circumstances. The MCA is required to analyse the markets that are contained
in the European Commission Recommendation, including those markets that are listed but no
longer regulated in the specific national context. The maximum review cycle has been
increased from three to five years [regulation 52 - ‘Procedure for the identification and
definition of markets’].

•

Consequential to the above the MCA is required to determine whether a relevant market is
such as to justify the imposition of regulatory obligations [regulation 54]. The MCA may also
impose any regulatory obligations as it may consider appropriate on undertakings identified as
having SMP on a given retail market [regulation 51].

•

The MCA shall, as it considers appropriate, impose the obligations set out in regulation 56
(‘Obligation of transparency’), regulation 57 (‘Obligations of non-discrimination’), regulation
58 (‘Obligation of accounting separation’), regulation 59 (‘Access to civil engineering’),
regulation 60 (‘Obligations of access to, and use of, specific network elements and associated
facilities’), regulation 61 (‘Price control and cost accounting obligations’), regulation 63
(‘Regulatory treatment of new very high capacity network elements’), regulation 64
(‘Functional separation’), regulation 65 (‘Voluntary separation by a vertically integrated
undertaking’), regulation 66 (‘Commitments procedure’) and regulation 67 (‘Wholesale-only
undertakings’).

•

New powers for the MCA to accept commitments proposed by a SMP provider in relation to
network access and co-investment binding, and consider these instead of some or all SMP
obligations in the relevant market [regulation 66 - ‘Commitments procedure’]. The MCA is
required to refrain from imposing SMP obligations on new network deployments that take
place pursuant to a co-investment agreement with one or more other electronic
communications providers, and meets certain criteria [regulation 63 - ‘Regulatory treatment
of new very high capacity network elements’].
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•

The MCA is required to ensure that migration from copper networks subject to SMP
obligations carries a transparent timetable and conditions, and that consumers will continue
to have access to broadband and telephony products at least as good as those they had
before migration, where necessary, to safeguard competition and the rights of end-users
[regulation 68 - ‘Migration from legacy infrastructure’].

Part X - Universal Service Obligations
•

All consumers are to have access at an affordable price to an ‘available adequate broadband
internet service’ and to ‘voice communications services’ at a fixed location. The MCA may
extend the requirement of affordability to non-fixed locations if it considers that this is
necessary to ensure full social and economic participation of consumers. The MCA is required
to define what constitutes an adequate broadband internet access service, factoring national
conditions and BEREC’s report on best practices [regulation 71 - ‘Affordable universal service’].

•

The MCA is required to monitor retail prices and may intervene to ensure affordability if it
considers that retail prices are not affordable to consumers with low income or special social
needs. The MCA may, together with any competent public bodies, take such measures as it
considers appropriate to ensure that support is provided to such consumers for
communication purposes or require providers of such services to offer to those consumers
special tariff options or packages. In exceptional cases the MCA may designate an undertaking
to offer ‘special tariffs’ [regulation 72 - ‘Provision of affordable universal service’].

•

The MCA may determine that the availability of adequate broadband internet access and/or
voice communications cannot be ensured in Malta or in a specific locality. In doing so the MCA
may impose universal service obligations to meet all reasonable requests by end-users and
may for this purpose designate one or more undertakings to provide such services. In
designating an undertaking to provide such services the MCA is required to use an efficient,
objective, transparent and non-discriminatory designation mechanism [regulation 73 ‘Availability of universal service’].

•

The MCA may continue to ensure that legacy universal service obligations (such as public pay
telephones), other than adequate broadband and voice communications services at a fixed
location, that were subject to universal service provisions in force on 20 December 2018
remain available or affordable. The MCA is required to complete a review of these obligations
by 21 December 2021, and every three years thereafter, to ensure that consumers continue to
have access to the services that most suit their needs [regulation 74 - ‘Status of the existing
universal service’].

•

Providers of such universal services may request compensation when the provision of such
services represents an unfair burden [regulation 76 - ‘Cost of universal service obligations’]. If
the MCA determines that the service provider is subject to an unfair burden, then it may
either decide to introduce a mechanism whereby such provider is compensated from public
funds (with the approval of the Minister responsible for Communications and of the Minister
for Finance), or require that the net cost of such obligations is shared between the diverse
service providers [regulation 77 - ‘Financing of universal service obligations’].
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Part XI - Numbering resources
•

The MCA is responsible for the establishment and management of national numbering
resources. In doing so, the MCA is also responsible for the granting of rights of use for all such
resources based on procedures that are objective, transparent and non-discriminatory. The
MCA is also required to make available a range of non-geographic numbers that may be used
for electronic communications services other than interpersonal communications services
[regulation 80 - ‘Numbering resources’].

•

The MCA may in the case of rights of use for numbering resources of ‘exceptional economic
value’, grant such rights through a competitive or comparative selection procedure. The MCA
may not limit the number of individual rights of use unless this is necessary to ensure the
efficient use of numbering resources [regulation 81 - ‘Procedure for granting of rights of use
for numbering resources’].

Part XII - End-User Rights
•

Different conditions or requirements relating to access to end-users related to nationality or
place of residence are not to apply unless objectively justified. The regulation seeks to remove
barriers for end-users in accessing cross-border electronic communications services across the
EU [regulation 85 - ‘Non-discrimination’].

•

Minimum information requirements in relation to consumer contracts which must be
provided in a clear and comprehensible manner on a durable medium [regulation 87 ‘Information requirements for contracts’].

•

The MCA is required to ensure that end-users have free access to at least one independent
comparison tool to evaluate and compare different services, both on price and quality of
service [regulation 88 - ‘Transparency, comparison of offers and publication of information’].

•

The MCA may require providers of internet services and of publicly available interpersonal
communications services to publish comprehensive, comparative user-friendly information for
end-users on the quality of their services [regulation 89 - ‘Quality of service related to internet
access services and publicly available interpersonal communications services’].

•

Provides for consumer remedies (including termination of contract and compensation) in case
of significant frequent or continued discrepancies between actual performance and the stated
performance in a contract [regulation 90 - ‘Remedies’].

•

End-users have the right at any time, to terminate the said contract through simple means
acceptable to the MCA. End-users may terminate a contract before the end of the initial
contractual period provided they give advance notice and pay any applicable reasonable and
proportionate charges. Where a contract or national law provides for automatic prolongation
of a fixed duration contract for electronic communications services other than numberindependent interpersonal communications services and other than transmission services
used for the provision of machine-to-machine services, then after such prolongation, end-
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users may terminate the contract at any time by giving thirty (30) days prior notice and
without incurring any costs [regulation 91 - ‘Contract duration and termination’].
•

End-users may terminate a contract if the service provider notifies them of any changes to the
contractual conditions, unless such changes are of benefit to the end-user, or purely of an
administrative nature, or required by law. Service providers are required to give at least 30
days prior notice and to inform end-users that they may terminate the contract without
incurring any charges [regulation 92 - ‘Modification of contractual conditions by providers and
rights of end-users’].

•

Norms to be followed by a service provider when an end-user switches from one internet
access provider to another, including norms relating to the continuity of the service during
such a process and the timeframe by when such process is to be concluded, and for the
retention by end-users of their numbers when changing service provider in relation to the
provision of voice communications services. The MCA is empowered to determine the details
of applicable switching and porting processes, taking into account the importance of ensuring
continuity of the service for the end-users [regulation 94 - ‘Provider switching and number
portability’].

•

Providers of publicly available electronic communications services are required to issue bills
that represent the true extent of the service actually provided. The MCA may issue rules to
determine that such bills are clear, comprehensible and easily accessible [regulation 95 ‘Billing’].

•

New provisions for consumers of bundled services (namely a contract that includes more than
one service, such as a landline, broadband, pay TV and/or mobile service). The provision gives
consumers greater protection by mandating that, where services are provided in a bundle the
following protection shall apply to all elements of that bundle: contract information
requirements, transparency requirements, contract duration, termination requirements and
switching rules. Where the consumer has the right to terminate one element of a bundle
before the end of the contract date the consumer must be able to cancel all elements of the
bundle [regulation 96 - ‘Bundled offers’].

•

The requirement on providers of voice communications services to take measures to ensure
uninterrupted access to emergency services and uninterrupted transmission of public
warnings once available [regulation 97 - ‘Availability of services’].

•

The MCA is required to specify requirements to be met by providers of publicly available
electronic communications services to ensure that end-users with disabilities have access to
electronic communications services [regulation 98 - ‘Equivalent access and choice for endusers with disabilities’].

•

The requirement on all providers of voice communications services which attribute numbers
from the national numbering plan, to comply with all reasonable requests to make available
information for the purposes of publicly available directory enquiry services [regulation 99 ‘Directory enquiry services’].
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•

The MCA is empowered to ensure the interoperability of car radio receivers and consumer
digital television equipment. As from 21 December 2020, any car radio receiver integrated in a
new car (category M) made available for sale or rent in Malta must be equipped, as a
minimum, with a DAB+ radio device. The MCA may adopt measures to ensure the
interoperability of other consumer radio receivers [regulation 100 - ‘Interoperability of car
radio and consumer radio receivers and consumer digital television equipment’].

•

The MCA may impose reasonable must carry obligations for the transmission of specified
radio and television broadcast channels and related complementary services [regulation 101 ‘Must carry obligations’].

Part XIII - Protection of privacy
•

This Part deals with the protection of privacy in relation to specific aspects of electronic
communications including:
-

Obligation of service providers to inform users of the existence of situations where
contents of communications may unintentionally be made known to third parties
[regulation 104 - ‘Obligation to inform’];

-

Norms relating to the presentation and restriction of calling and connected line
identification, listing also the instances where such norms do not apply [regulation 105 ‘Presentation and restriction of calling and connected line identification’, and regulation
106 - ‘Exceptions’];

-

Faculty for subscribers to terminate unwanted automatic call forwarding [regulation
107 - ‘Termination of unwanted automatic call forwarding’]; and

-

Civil redress for damages or loss suffered if a person is negatively impacted because of
non-compliance with the norms under this Part [regulation 109 - ‘Compensation for loss
or damages resulting from failure to comply with these regulations’].

Part XIV - Miscellaneous
•

The MCA is required to ensure that all relevant information is published, updated and easily
accessible to all interested parties [regulation 111 - ‘Publication of Information’].

•

The MCA is empowered to define the technical and operational requirements necessary to
enable legal interception of electronic communications by the competent authorities. In doing
so, the MCA is required to give its reasons and to ensure that any expenses that may be
incurred by undertakings to comply with such requirements are reasonable and justified
[regulation 112 - ‘Legal interception’].

Schedules
•

In addition, the proposed Regulations includes fourteen schedules. The first eleven schedules
of the Regulation transpose Annexes I - XI of the EECC, namely:
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-

First Schedule - List of conditions which may be attached to the general authorisations,
rights of use for radio spectrum and rights of use for numbering resources;

-

Second Schedule - Conditions for access to digital television and radio services
broadcast to viewers and listeners in the European Union;

-

Third Schedule - Criteria for the Determination of wholesale voice termination rates;

-

Fourth Schedule - Criteria for accessing co-investment offers;

-

Fifth Schedule - Minimum set of services which the adequate broadband internet access
service in accordance with regulation 71(3) shall be capable of supporting;

-

Sixth Schedule - Description of facilities and services referred to in regulation 75
(Control of expenditure), regulation 102 (Additional facilities), and regulation 94
(Provider switching and number portability);

-

Seventh Schedule - Calculating the net cost, if any, of universal service obligations and
establishing any compensation or sharing mechanism in accordance with regulation 76
(Cost of universal service obligations), and regulation 77 (Financing of universal service
obligations);

-

Eight Schedule - Information requirements to be provided in accordance with regulation
87 (Information requirements for contracts);

-

Ninth Schedule - Information to be published in accordance with regulation 88
(Transparency, comparison of offers and publication of information);

-

Tenth Schedule - Quality of service parameters; and

-

Eleventh Schedule - Interoperability of car radio devices and consumer digital television
equipment referred to in regulation 100 (Interoperability of car radio and consumer
radio receivers and consumer digital television equipment).

•

The Twelfth Schedule establishes the various administrative charges to be levied by the MCA
in relation to the different regulated services or networks, and to the usage fees for radio
spectrum and for numbers.

•

The Thirteenth Schedule relates to general authorisations and factors the applicable
obligations and conditions.

•

The Fourteenth Schedule lists the competent authorities that are responsible for the
enforcement of certain provisions as detailed under the Regulations.
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The proposed new Regulations which replace the current Electronic Communications Networks and
Services Regulations [S.L. 399.28] are reflected in Appendix IV. Where necessary an explanatory
note is also provided on the transposition of regulatory provisions relating to the EECC.
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5.

5.1

Proposed amendments to the ‘Single European Emergency Call service
(‘112’ Number) and the European Harmonised Services of Social Value
(‘116’ Numbering Range) Regulations

Background

The Single European Emergency Call service (‘112’ Number) and the European Harmonised Services
of Social Value (‘116’ - Numbering Range) Regulations [S.L. 399.43] implements the provisions
relating to Emergency Services and the European Harmonised Services of Social Value.

5.2

Structure of the Regulations

It is proposed that the Regulation is renamed as the ‘Emergency Communications, the Single
European Emergency Call service (‘112’ Number) and the European Harmonised Services of Social
Value (‘116’ Numbering Range) Regulations (S.L. 399.43]. These Regulations have been amended to
include two new Parts, namely Part IV entitled ‘Public Warning System’ and Part V entitled
‘Miscellaneous’ as reflected below:

5.3

Part I

Preliminary

Part II

The Single European Emergency Call Service (‘112’ number’)

Part III

European Harmonised Services of Social Value (‘116’ numbering range)

Part IV

Public warning system

Part V

Miscellaneous

Proposed Amendments

The salient changes to S.L. 399.43 include:
•

Provisions to further facilitate access to emergency communications using the 112 number
[amendments to regulation 3 - ‘Operation of the single European emergency call service’].

•

Additional measures so that access to emergency services for persons with disabilities are
facilitated, including when such persons are travelling in any Member State [amendments to
regulation 4 - ‘Measures for end-users with disabilities’].

•

Measures relating to caller location information in so far as emergency calls are concerned
and information requirements to ensure that end-users are adequately informed of
availability of emergency numbers [amendments to regulation 5 - ‘Caller location information’
and to regulation 6 - ‘Provision of information’].
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•

Norms onerous on mobile service providers which will become applicable should a public
warning system informing end-users in the event of imminent or developing major
emergencies and disasters be in place [regulation 10 - ‘Public warning in case of major
emergencies etc’].

•

The various competent bodies identified in the amended Schedule will be required to submit
an annual report to their respective ministers [regulation 11 - ‘Submission of Annual Report to
the Minister’].

The proposed amendments to S.L. 399.43 are reflected Appendix V. In order to allow the reader to
single out the proposed changes to the text, proposed additions to the current text are underlined
(additions), while proposed deletions are shown using strikethrough text (deletions). Where
necessary an explanatory note is also provided on the proposed amendments.
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Appendix I:
Proposed amendments to the Malta Communications Authority Act (‘Cap. 418’)

30

Proposed draft amendments

Explanatory Notes

CHAPTER 418
MALTA COMMUNICATIONS AUTHORITY ACT
To provide for the establishment of an Authority to be known as the Malta Communications
Authority and for the exercise by or on behalf of that Authority of regulatory functions regarding
electronic communications, certain aspects of data protection in electronic communication, postal
services, electronic commerce and similar areas in the field of communications and to make
provision with respect to matters ancillary thereto or connected therewith.

The Malta Communications Authority Act, Cap 418 was enacted in April 2000. This Act sets out the
structure, powers, functions and manner in which the MCA conducts its affairs, includi ng its faculty
to issue decisions it deems necessary in relation to the fields of communications for which it is
responsible, resolve disputes between undertakings and between undertakings and end-users.

ACT XVIII of 2000, as amended by Acts VII of 2004 and XIII of 2005; Legal Notice 426 of 2007; Acts
XXX of 2007, XII of 2010 and IX of 2011; Legal Notice 180 of 2012; and Acts VIII of 2014 and XVIII of
2016 and Legal Notice 416 of 2018, 39 and 169 of 2019 and Act XIII of 2019.
PART I
PRELIMINARY
Title.
1.

The short title of this Act is the Malta Communications Authority Act.

Interpretation.
2.

In this Act, unless the context otherwise requires -

"this Act" means the Malta Communications Authority Act, and includes any regulations made
thereunder unless the context otherwise requires;
“associated facilities” means those associated services, physical infrastructures and other facilities or EECC - Article 2(10) - Definitions
elements associated with an electronic communications network and, or an electronic communications
A new definition for ‘associated facilities’ as reflected in Article 2 of the EECC is included in Cap.
service which enable and, or support the provision of services through that network and, or service or
418.
have the potential to do so, and include inter alia buildings or entries to buildings, building wiring,
antennae, towers and other supporting constructions, ducts, conduits, masts, manholes, and
cabinets;
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"authorisation" means any authorisation including any general authorisation, licence, right to use
or permit, however so described, that a person may hold or be granted under any law which the
Authority is entitled to enforce or administer;
"Authority” means the Malta Communications Authority established by article 3 and any references
in this Act or any other law to the Authority shall, unless the context otherwise requires, be
construed as including a reference to any person authorised by the Authority to act for or on its
behalf;
"BEREC" means the Body of European Regulators for Electronic Communications established by The definition for ‘BEREC’ is being amended to reflect that BEREC is established by Regulation (EU)
Regulation (EU) 2018/1971 of the European Parliament and of the Council of 11 December 2018 2018/1971.
establishing the Body of European Regulators for Electronic Communications (BEREC) and the
Agency for Support for BEREC (BEREC Office);
"Board" means the Board of the Authority composed of the Chairman and members appoin ted in
accordance with article 3;
"Chairman" means the Chairman of the Authority and includes, in the circumstances mentioned in
article 3(3), the Deputy Chairman or other person appointed to act as Chairman;
S.L. 12.19.
“Civil Court” means the Civil Court (Commercial Section) established by article 3 of the Civil Courts
(establishment of Section) Order;

Note: This reflects the amendment to article 2 of Cap. 418 as proposed in Bill No. 179 currently
before Parliament whereby a definition of the term ‘Civil Court’ is being included.

"communications" includes electronic communications, postal services, data protection in
electronic communications, electronic commerce and such other matters as the Minister may by
Order from time to time prescribe;
"contractor" means a person acting in pursuance of an agreement entered into with the Aut hority Reference to subarticle 5(3) of Cap. 418 is being updated to refer to subarticle 5(2) as a result of
or in accordance with article 5(23);
the proposed amendments to article 5 (Conduct of the Affairs of the Authority) of the Act.
"decision" includes any directive, determination, direction, licence condition, measure,
requirement or specification however so described made by the Authority and the word "decision"
shall be construed accordingly;
"directive" means a directive issued by the Authority in terms of article 4;
“Electronic Communications Code” means Directive (EU) 2018/1972 of the European Parliament A new definition to define the ‘European Electronic Communications Code’ (also referred to as the
and of the Council of the 11 December 2018 establishing the European Electronic Communications EECC) is included in Cap. 418.
Code;

32

"employee" means a person employed by the Authority;
"end-user" means any person other than an undertaking who uses or requests a communications
service;
Cap. 413.

A new definition for ‘end-user with disabilities’ as reflected in the Equal Opportunities (Persons with
Disability) Act, Cap. 413 is being included in Cap. 418. In line with Cap. 413 "disability" means a long-term
‘’end-user with disabilities’’ means persons with disabilities as defined in the Equal Opportunities physical, mental, intellectual or sensory impairment which in interaction with various barriers may hinder
(Persons with Disability) Act, whose special needs as an end-user are either due to a disability or to full and effective participation by an individual in society on an equal basis with other individuals.
ageing.’’
“European Commission” means the European Commission of the European Union;

Note: This reflects the amendment to article 2 of Cap. 418 as proposed in Bill No. 179 currently
before Parliament whereby a definition of the term ‘European Commission’ is being included.

"European Electronic Communications Directives" means Directive 2002/21/EC of the European The definition for ‘European Electronic Communications Directives’ is deleted as it has been
Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic superseded with the EECC.
communications networks and services (Framework Directive); Directive 2002/20/EC on the
authorisation of electronic communications networks and services (Authorisation Directive),
Directive 2002/19/EC on access to, and interconnection of, electronic communications networks
and associated facilities (Access Directive), Directive 2002/22/EC on universal service and user’s
rights relating to electronic communications networks and services (Universal Service Directive)
and Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the protection of privacy in the electronic
communications sector (ePrivacy Directive) as may be amended from time to time;
"financial year" means any period of twelve months ending on the 31st December, so however that
the Minister may, after consultation with the Authority, vary such date;
"harmful interference" means interference which endangers the functioning of a radio navigation
service or of other safety services or which otherwise seriously degrades, obstructs or repeatedly
interrupts a radio communications service operating in accordance with the applicable
international, European Union or national regulations;
“member” unless the context otherwise requires includes the Chairman of the Authority;

Note: This reflects the amendment to article 2 of Cap. 418 as proposed in Bill No. 179 currently
before Parliament whereby a definition of the term ‘member’ is being included.

"Member State" means a Member State of the European Union;
"Minister" means the Minister responsible for communications;
“online interface” means any software, including a website, part of a website or an application, Note: This reflects the amendment to article 2 of Cap. 418 as proposed in Bill No. 179 currently
that is operated by or on behalf of an undertaking, and which serves to give end-users access to before Parliament whereby a definition of the term ‘online interface’ is being included.
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the goods or services provided by that undertaking;
"public officer" in relation to article 11, has the same meaning assigned to it by article 124 of the
Constitution but does not include a judge of the Superior Courts or a magistrate of the Inferior
Courts;
“RSPG” means the Radio Spectrum Policy Group established by the European Commission Decision of 11
June 2019 setting up the Radio Spectrum Policy Group;

A new definition to define the Radio Spectrum Policy Group (RSPG) established by the European
Commission Decision of 11th June 2019 setting up the RSPG.

Cap. 490.
"Tribunal" means the Administrative Review Tribunal established by article 5 of the Administrative
Justice Act;
"undertaking" means a person providing or authorised to provide communications networks and,
or services and, or associated facilities; and
"user" includes any person who uses or requests any communications service.

PART II
ESTABLISHMENT, FUNCTIONS AND CONDUCT OF AFFAIRS OF THE AUTHORITY
Establishment and composition of the Malta Communications Authority.
3.
(1) There shall be a body, to be known as the Malta Communications Authority, the affairs
and business of which shall be carried out by a board composed of a Chairman and not less than
four and not more than six other members, in accordance with the provisions of article 5.
(2)
The members of the Board shall be appointed by the Minister from amongst persons of
recognised standing and professional experience on the basis of merit, skills, knowledge and
relevant experience, following an open and transparent selection procedure for a term of three
one years or for such longer period as may be specified in the instrument of appointment subject
to a maximum of three years, and but the members so appointed may, subject to the requirements
of this article, be re-appointed on the expiration of their term of office for another similar term:.

EECC - Article 7(1) - Appointment and dismissal of members of national regulatory authorities
An amendment to subarticle (3)(2) of Cap. 418 in order to strengthen the independence of the
Authority (‘the MCA’) and to ensure the imperviousness of its headship to external pressure, by
providing minimum appointment qualifications, and a minimum duration for their term of office.

To address the risk of regulatory capture, ensure continuity and enhance independence , the
possibility of renewing the mandates of the chairman and members of the Board is being limited to
Provided that in appointing the members of the Board, the Minister shall at all times ensure
two terms. The proposed amendment implements the provisions of Article 7 [Appointment and
the continuity of decision-making by the Authority. In determining such period of office the
dismissal of members of national regulatory authorities] of the EECC.
Minister shall, as far as practicable, ensure a measure of rotation:
An amendment to implement Article 7 of the EECC regarding the continuity of decision making of
Provided further that any such appointments shall be published in the Gazette by the
the Authority is also included. Appointments of members to the Board are to be published in the
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Minister.

Government Gazette for transparency purposes.

(3)
The Minister shall may designate one of the other members of the Board as Deputy An amendment to subarticle 3(3) of Cap. 418 whereby the Minister is required to designate one of
Chairman and the member so designated shall have all the powers and perform all the functions of the other members of the Board as Deputy Chairman. This is intended to, among others, ensure
the Chairman during his absence or inability to act as Chairman or while the Chair man is on continuity of decision-making by the Authority.
vacation or during any vacancy in the officepost of the cChairman, and the Minister may also, in
any of the circumstances aforesaid, appoint another person to act as chairman and in such case the
foregoing provisions shall apply in respect of such person.
(4)

A person shall not be qualified to hold office as a member of the Board if he (a)

is a Minister, Parliamentary Secretary or a member of the House of Representatives; or

(b)

is a judge or magistrate of the courts of justice;

(c)

has a financial or other interest in any enterprise or activity which is likely to affect the
discharge of his functions as a member of the Board:

Provided that the Minister may waive the disqualification of a person under this
paragraph if such person declares the interest and the Minister considers that there are valid
reasons for such a waiver:
Provided further that if the Minister decides to grant such waiver, the declaration of the
person stating his interest, the waiver and reasons therefor shall be published in the Gazette.
(5)
Subject to the provisions of this article, the office of a member of the Board shall become
vacant (a)

at the expiration of his term of office; or

(b)

if any circumstances arise that, if he were not a member of the Board, would cause him
to be disqualified for appointment as such.
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(6) A member of the Board may only be removed from office by the Minister for any one or
more of the following reasons:
(a)

if the member due to infirmity of mind or of body or of any other cause is effectively
unable to continue to discharge his duties as a member;

(b)

if the behaviour or performance of the member brings into question his suitability or
ability to continue as a member, in particular for behaviour that affects or may affect his
reputation, independence or autonomy, or the reputation, independence or autonomy
of the Authority;

(c)

if the member has been convicted of a criminal offence affecting public trust, or of th eft
or fraud, or of knowingly receiving property obtained by theft or fraud or of brib ery or
of money laundering, provided that the Minister may suspend the member if he is being
investigated for a criminal offence; or

(d)

if the member fails to perform his duties for a prolonged period without any valid
justification:

Provided that notwithstanding the above, it shall be a cause for the dismissal removal of a
member if that member for any reason fails to perform his duties, including attending for Board
meetings, for a continuous period exceeding six months.
(7)
If the Minister dismissesremoves a member of the Board from office, such dismissal removal
shall be made public by no later than the effective date of dismissalremoval from office. At the same
time, the Minister shall provide the member concerned with a statement of reasons for his
dismissalremoval. If the statement of reasons for dismissal is not made public then , and the member
concerned shall have the right to request that the statement of reasons for his dismissal removal be
made public, in which case the Minister shall publish such statement without any delay:

EECC - Article 7(2) and 7(3) - Appointment and dismissal of members of NRAs
New proviso to subarticle 3(7) of Cap. 418 whereby a member of the Board who is dismissed by the
Minister may contest such decision before the competent court. The proposed amendment reflects
the provisions in Article 7 of the EECC.

Cap. 12.
Provided that the member so dismissed may contest the decision of the Minister to dismiss him
on both points of fact and of law by means of an action to be filed before the competent court as
prescribed by law from time to time, within twenty days of the notification of the aforesaid decision to
the said member. The provisions of the Code of Organisation and Civil Procedure for the hearing and
determination of cases shall apply to any such action.
(8)
If a member resigns or if the office of a member of the Board is otherwise vacant or if a A new proviso to subarticle 3(8) of Cap. 418 in order to cap temporary appointments for a period
member is for any reason unable to perform the functions of his office, the Minister may appoint a not exceeding one year.
person who is qualified to be appointed to be a member, to be a temporary member of the Board.
Any person so appointed shall, subject to the provisions of subarticles (4), (5) and (6), cease to be
such a member when a person has been appointed to fill the vacancy or, as the c ase may be, when
the member who was unable to perform the functions of his office resumes those functions :.
Provided that any temporary appointment made under this article shall not at any one time
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exceed the period of one year.
(9) Any member of the Authority Board who has any direct or indirect interest in any contract An amendment to subarticle 3(9) of Cap. 418 in order to refer to the Board and not to the
made or proposed to be made by the Board, not being an interest which disqualifies such member Authority.
from remaining a member, shall disclose the nature of his interest at the first meeting of the Board
after the relevant facts have come to his knowledge, such disclosure shall then be recorded in the
minutes of the Board, and the member having an interest as aforesaid shall withdraw from any
meetings at which such contract is discussed. Any such disclosure shall be communicated to the
Minister without delay. Where the interest of the member is such as to disqualify him from
remaining a member, he shall report the fact immediately to the Minister and tender his
resignation.

Independence of the Authority - Separation of Regulatory and Operational Functions.

EECC - Article 6 - Independence of national regulatory and other competent authorities

3A. The Authority shall be legally distinct from, and functionally independent of, any person A new article 3A to Cap. 418 to reinforce the independence of the Authority. The proposed article
providing any networks, equipment or services however so described which are regulated by the reflects the provisions in Article 6 (Independence of the national regulatory authority) of th e EECC.
Authority.
In accordance with the principle of the separation of regulatory and operational functions, the
independence of the NRA must be guaranteed with a view to ensuring the impartiality of its
decisions.

Purpose, functions and powers of the Authority.
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4.

(1) It shall be a purpose of the Authority to (a) ensure freedom of communication and that communications shall not be limited except
when this is necessary for any of the following reasons:
(i)

the protection of the right to privacy;

(ii)

the defence of national security, territorial integrity or public safety;

(iii) the prevention of disorder or crime;
(iv) the protection of public health;
(v)

the protection of morals and respect for the dignity of the human person;

(vi) the protection of the rights and freedoms of others;
(vii) the prevention of the disclosure of information received in confidence;
(viii) the maintenance of the authority and impartiality of the judiciary;
(ix)
(b)

the technical constraints inherent in the means of communication;

ensure non-discrimination and equality of treatment in matters related to
communications.

(2)
It shall in particular be the duty of the Authority to exercise such regulatory functions in the
field of communications, as may from time to time be assigned to the Authority by or under an Act
of Parliament.
(3)

The Authority shall also, in accordance with the laws it is entitled to enforce (a)

(b)

Note: This reflects the amendment to paragraph (a) and (j) of article 4(3) of Cap. 418 as proposed in
Bill No. 179 currently before Parliament.

regulate, monitor and keep under review all practices, operations and activities relating
to any matter regulated by or under this Act or any other law which the Authority is A minor amendment to subarticle 4(3)(k) to enable the Authority to establish measures , as
entitled to enforce;
necessary, for the protection of the environment in the provision of the services, products,
operations or activities relating to any matter regulated by or under the Act.
grant any licence, permit or other authorisation, for the carrying out of any operation or
activity relating to any matter regulated by or under this Act;
A minor amendment to subarticle 4(3)(t) in order to refer to end-users with disabilities.

(c)

regulate and secure interconnectivity for the production, transmission and distribution A new subarticle 4(3)(v) to provide clarity that the Authority may deal with and, or determine any matter
of the services, products, operations or activities relating to any matter regulated by or relating to mediation in and, or resolution of any dispute or complaint, however so described, relating to
under this Act;
any aspect of communications regulated by the Authority under any law.

(d)

ensure fair competition in all such services, products, operations and activities;

(e)

establish minimum quality and security standards for any of the said services, products,
operations and activities and to regulate such measures as may be necessary to ensure
public and private safety;

(f)

secure and regulate the development and maintenance of efficient communication
systems in order to satisfy, as economically as possible, all reasonable demands for the

A new subarticle 4(3)(w) to reflect the Authority’s responsibility for the management of scarce
resources used by space systems for the provision of satellite communications services. This
includes the management for the procedures on satellite filing.
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provision of the services, products, operations or activities relating to any matter
regulated by or under this Act;
(g)

carry out studies, research or investigation relating to any matter regulated by or under
this Act;

(h)

provide information and issue guidelines to the public and to commercial entities
relating to any matter regulated by or under this Act;

(i)

regulate the price structure for any activity regulated by or under this Act and where
appropriate to establish the mechanisms whereby the price to be charged for the
services, products, operations or activities is determined;

(j)

establish guidelines for the minimum qualifications to be possessed by any person who
is engaged or employed in any activity regulated by or under this Act;

(k)

establish measures, as necessary, for the protection of the environment in the provision
of the services, products, operations or activities relating to any matter regulated by or
under this Act;

(l)

ensure that international obligations entered into by Malta relative to matt ers regulated
by or under this Act are complied with;

(m) advise the Minister on the formulation of policy in relation to matters regulated by or
under this Act, and in particular in relation to such international obligations;
(n)

otherwise to advise the Minister on any matter connected with its functions under this
or any other Act;

(o)

formulate and implement the policies and strategies with short-term and long-term
objectives in relation to the matters connected with its functions under this or any ot her
Act;

(p)

encourage the provision of communications services in Malta and enable persons
providing communications services in Malta to compete effectively in the provision of
such services outside Malta;

(q)

encourage users of communications services to establish places of business in Malta;

(r)

advise the Minister on the planning and development of the communications industry as
well as on the infrastructure supporting the communications industry;

(s)

promote and advance Malta as a destination for high value commercial users of
communications services and of information communications technologies to establish
places of business in Malta;

(t)

promote the interests and rights of all users in Malta, including disabled end-users with
disabilities, elderly end-users, and end-users with special social needs, especially in
respect of the prices charged for, and the quality and variety of the said services;
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(u)

monitor and ensure the accessibility of websites and mobile applications in accordance
with the provisions of this Act;

(v)

deal with and, or determine any matter relating to mediation in and, or resolution of
any dispute or complaint, however so described, relating to any aspect of
communications regulated by the Authority under any law;

(w) manage scarce resources used by space systems for the provision of satellite
communications services; and
(vx) perform such other functions, including functions aimed at promoting the information
society, as may from time to time be assigned to it by the Minister.
(4) It shall be the duty of the Authority to carry out its functions as established by or under this
Act or any other law in an impartial and transparent and timely manner and to ensure compliance
therewith, and without prejudice to the generality of the foregoing, to ensure that persons
providing any services, products, operations and activities in or from Malta relating to any matter
regulated by the Authority, comply with this Act and with any other law which the Authority is
entitled to enforce, and with any decisions issued by or under this Act or any such other law.
(5) The Authority shall also have such other functions, responsibilities and powers as are set out
by or under this Act or as may be assigned to it by or under any other law including all such powers
as are necessary for or incidental to the performance of its functions by or under this Act or any
other law. The Authority shall in the carrying out of its functions seek to ensure that the measures
taken are proportionate having regard also to the objectives of the Authority.

Issue of directives by the Authority.
(6) The Authority may issue such directives as it may consider to be necessary for the carrying
into effect of or compliance with any of the provisions of this Act, or of any other law which the
Authority is entitled to enforce, or any decisions that the Authority may make in accordance with
its functions under this Act or any other law and it may amend or revoke such directives.
(7) Any directive issued by the Authority in accordance with this article and any amendment or
revocation thereof shall be in writing, state the reasons on which it is based and shall be notified to
the person concerned. The Authority may also publish any such directive in such manner as it may
consider appropriate in the circumstances due account being taken of the importance of the
directive and its impact on the market.
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Cooperation between with the competent authoritiesresponsible for competition issues and consumer
affairs, etc.
(8) The Authority shall, where it considers appropriate, consult with the various competent EECC - Article 11 - Cooperation with national authorities
authorities responsible for competition issues and consumer affairs and for such other areas as
may impact on the sectors regulated by the Authority on matters of common interest in connection
with the application of this Act and of any other law which the Authority is entitled to enforce.
(9) The Authority on the one hand and the competent authorities responsible for competition
issues and consumer affairs, and such other competent authorities responsible for other areas as
may impact on the sectors regulated by the Authority on the other, shall consult and cooperate on
matters of common interests, and in doing so shall provide each other with the information
necessary for the application of the provisions of this Act, andof any other law which the Authority
is entitled to enforce, and of any other law relating to competition issues and, or consumer affairs
or to any of the communications sectors falling within the remit of the Authority , which
information shall be provided within an appropriate timeframe taking into consideration the
particular circumstances of the issues involved:.

EECC - Article 11 - Cooperation with national authorities
An amendment to subarticle 4(9) of Cap. 418 to enhance the cooperation and exchange of
information between the Authority and other competent authorities. An amendment is also being
proposed to provide clarity that in respect of information exchanges between comp etent
authorities, European Union data protection rules shall apply. This amendment im plements the
provisions of Article 11 (Cooperation with national authorities) of the EECC.

Provided that European Union data protection rules shall apply iIn respect of the information
exchanged, and the receiving authority shall ensure the same level of confidentiality as the
originating authority.

Provision of information.
(10) Without prejudice to the enforcement powers that it has at law, the Authority may require
any person to provide it with any information, including financial information, that the Authority
considers necessary for the purpose of carrying out its functions, or which is necessary for the
European Commission, BEREC or any other EU regulatory body in relation to the sectors that fall
within the remit of the Authority in order to ensure compliance in accordance ensuring compliance
with the provisions of, or decisions or directives made in accordance with this Act or any other law
which the Authority is entitled to enforce.

EECC - Article 20 - Information request to undertakings
An amendment to subarticle 4(10) of Cap. 418 to provide clarity that the Authority may require any
person to provide it with any information necessary for the purpose of carrying out its functions or
which is necessary for the European Commission, BEREC or any other EU regulatory body in
relation to the sectors that fall within the remit of the Authority. The Article also implements the
provisions of Article 20 (Information request to undertakings) of the EECC.

(11) Any information required by the Authority under subarticle (10) shall be proportionate to the
performance of its functions and obligations under this Act and in requirin g any information as
aforesaid, the Authority shall state why it requires the informat ion requested.
(12) A person who is notified with a requirement under subarticle (10) shall comply promptly with
the requirement within the timescales and according to any level of detail as may be required by
the Authority:
Provided that any such person shall, in complying with the provisions of this subarticle, state
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clearly to the Authority if any information provided by him is to be considered as confidential for
commercial reasons. In doing so he shall give his reasons to the Authority. It shall be the Authority
which shall decide whether the information indicated to it as being confidential should be so
treated:
Provided further that the provisions of this subarticle relating to confidentiality shall apply to
any information provided to the Authority for whatever reason whether under this Act or any other
law the Authority is entitled to enforce.
Publication of information.
(13) The Authority shall, subject to the protection of any information which it considers
confidential, publish from time to time such information as would, in the opinion of the Authority,
contribute to an open and competitive market.

Consultation and transparency mechanism.
4A.

(1) Except in relation to (a)
(b)
(c)

EECC - Article 23 - Consultation and transparency mechanism

any dispute or complaint however so described being dealt with in accordance An amendment to article 4A of Cap. 418 in order to enhance the consultation and transparency
with this Act or any other law which the Authority is entitled to enforce; or
mechanisms of the Authority as reflected in Article 23 (Consultation and transparency mechanism)
of the EECC.
the exercise of any enforcement powers of the Authority under this Act , or under
any other law which the Authority is entitled to enforce; or
cases where the Authority considers that there is an urgent need to act to
safeguard competition and protect the interests of users in accordance with
European Union law,

where the Authority intends to take a decision in accordance with any law which it is entitled
to enforce, and which decision has a significant impact in a market for any communications
networks or services, it shall make available to interested parties, a stateme nt of the proposed
decision. The Authority shall and give such parties the opportunity to comment on the proposed
decision within a period which the Authority considers reasonable, having regard to the complexity
of the matter, which period other than in exceptional circumstances, shall not be shorter than
thirty days.
(2) Where the Authority intends to take a decision on issues related to any end-user and, or EECC - Article 24 - Consultation of interested parties
consumer rights, including equivalent access and choice for end-users with disabilities, in particular
An amendment to subarticle 4A(2) of Cap. 418 to reflect the provisions of Article 24 (Consultation
where such a decision has a significant impact on athe market for any communications networks
of interested parties) of the EECC.
and, or services, the Authority shall ensure that in carrying out the consultation mechanism
referred to in subarticle (1), as far as is appropriate for the purposes of its functions under this Act
or any other lawegislation the Authority is entitled to enforce, it shall take into account the views
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of end-users, in particular and of consumers, and in particular disabled end-users with disabilities,
manufacturers and undertakings that provide communications networks and, or services.
(3) The Authority shall publish its consultation procedures and shall establish a single A minor amendment whereby reference is made to the single information point through which all
information point through which all current consultations can be assessedaccessed.
consultations can be accessed.
(4) The result of any consultations under this article shall be made publicly available by the EECC - Article 23 - Consultation and transparency mechanism
Authority through such means as the Authority considers appropriate in the circumstances, except
An amendment to subarticle 4A(4) of Cap. 418 to reflect Article 23 (Consultation and transparency
in the case of confidential information, which the Authority considers to be confidential. in
mechanism) of the EECC with regard to confidentiality of information.
accordance with European Union and national rules on commercial confidentiality.

Development of codes of conduct and operating standards.

EECC - Article 24(2) - Consultation of interested parties

4B. (1) The Authority, may either on its own initiative or in coordination with other competent
authorities provide guidance to interested parties when these are developing mechanisms, involving
consumers, user groups and service providers, to improve the general quality of service provision by,
inter alia, developing and monitoring codes of conduct and operating standards.

A new article 4B on the development of codes of conduct and operating standards to be included in
Cap. 418. New subarticle 4B(1) to enable the Authority (either on its own initiative or in
coordination with other competent authorities) to provide guidance to interested parties. This new
subarticle also implements the provisions of Article 24 (Consultation of interested pa rties) of the
EECC.

(2)
The Authority may request undertakings to prepare a code of practice that includes the minimum A new subarticle 4B(2) to Cap. 418 is being included, which subarticle reflects current regulation
standards of service provided to end-users. The Authority may also provide guidance to the employees or 39(4) of the Electronic Communications Networks and Services (General) Regulations, S.L. 399.28,
representatives, however so described, of such undertakings in their dealings with end-users.
whereby the Authority may request undertakings to prepare a code of practice that includes
minimum standards for services provided to end-users for the sectors under its mandate.

Co-operation in the promotion of lawful content.

EECC - Article 24(3) - Consultation of interested parties

4C.
Without prejudice to national rules in accordance with European Union law promoting cultural A new article 4C to Cap. 418 to implement Article 24 (Consultation of interested parties) of the
and media policy objectives such as cultural and linguistic diversity and media pluralism, competent EECC regarding cooperation in the promotion of lawful conduct in electronic communications
authorities in coordination, where relevant, with the Authority, may promote cooperation between networks and services.
undertakings providing electronic communications networks or services, and sectors interested in the
promotion of lawful content in electronic communications networks and services:
Provided that such cooperation may also include coordination of the public-interest information to
be provided pursuant to applicable national law and European Union law.

Compliance with data protection rules.
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4D. The Authority shall comply with European Union and national data protection rules when A new article 4D to Cap. 418 whereby the Authority is required to ensure compliance in the
processing personal data.
processing of personal data with European Union data protection rules.

Requirement to obtain other authorisations required at law.
4E.
Compliance with any authorisation by or under any law which the Authority is entitled to
enforce, enabling a person to operate, install or use any communications service or network or any
radiocommunications apparatus shall not relieve a person from any requirement at law to apply for
and obtain any other authorisation, licence or permit however so described, or from any obligation
arising from any other law, licence, authorisation or permit however so described.

A new article 4E to Cap. 418 whereby any authorisation by or under any law which the Authority is
entitled to enforce, enabling a person to operate, install or use any communications service or network,
shall not relieve that person from any requirement at law to apply for and obtain any other authorisation
or from any obligation arising from any other law. This article originally pertained only to electronic
communications networks and services as reflected in the current article 21 of Cap 399. This norm is now
being extended to all the communications sectors falling within the remit of the Authority.

Conduct of the affairs of the Authority.
5. (1) Subject to the other provisions of this Act, the affairs and business of the Authority shall Note: This reflects the substitution of article 5 of Cap. 418 as proposed in Bill No. 179 currently
be the responsibility of the Board, but save as aforesaid, the day-to-day administration and before Parliament.
organisation of the Authority, and the administrative control of its officers and employees shall be
the responsibility of the Chief Executive Officer of the Authority who shall also have such ot her
powers as may from time to time be delegated to him by the Board:
Provided that the Chief Executive Officer shall be appointed by the Board according to set
criteria following a call for applications. Any such appointment shall be for a period of three years,
which appointment may be extended for further periods of three years each.
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(2) Without prejudice to subarticle (1) the Authority shall exercise any one or more of its
functions through the Chief Executive Officer or any of its officers or employees or through a public
authority or agency, however so described, authorized for that purpose, or through a contractor or
other person with whom an agreement for the performance of any one or more of such functions
has been entered into:
Provided that nothing in this subarticle shall authorize the Authority to contract out or
delegate any of:
(i)

its regulatory functions; or

(ii)

its authorization functions, unless such functions are expressly delegated to a public
authority established by law. The First Schedule to this Act shall state by name the
public authority to whom such authorization functions are delegated and the type of
authorization in relation to which such authorization functions are delegated. The
Authority may, from time to time, after approval in writing by the Minister, by order
in the Gazette amend the First Schedule:

Provided further that the Minister before giving his approval shall, where appropriate,
consult with such other Minister as may be responsible for the public authority to whom such
authorization functions are to be delegated.
(3)
The Authority shall have adequate technical, financial and human resourc es to carry out its EECC - Article 6(2) - Independence of NRA and other competent authorities, Article 9 - Regulatory
functions under this Act and under any other applicable laws which the Authority is entitled to capacity of NRAs
enforce. It shall have the autonomy in the implementation of its budget in accordance with
applicable legislation, which budget shall be made public.
(4)
The Chief Executive Officer shall attend all the meetings of the Board but shall not vote at such
meetings.
(5)
The Chief Executive Officer shall be responsible for the implementation of the objectives of the
Authority in the exercise of its functions at law, as set out by the Board, and without prejudice to the
generality of the foregoing, he shall:
(a) have full responsibility for the overall administration, supervision and control of the various
components, however so described, making up the Authority;
(b) develop the necessary strategies for the implementation of the objectives of the Authority, and
implement such strategies as directed by the Board;
(c) advise the Board on any matter it may refer to him, or any matter he considers necessary or
expedient;
(d) perform such other duties as the Board may assign to him from time to time; and
(e) at the end of each financial year, present estimates of the income and expenditure of the
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Authority for the following financial year to the Board for its approval.
(6)
The appointment of the Chief Executive Officer shall be on a full-time basis and shall be made in
accordance with the applicable provisions of this Act:
Provided that no member of the Board may be appointed as the Chief Executive Officer whilst he
is a member of the Board.

Independence of the Authority and its rRelations between with the Ministerand the Authority.

EECC - Article 8(1) - Political independence and accountability of the NRAs

6.
(1) The Authority shall act independently and objectively in the exercise of its functions at
law, including in the development of its internal procedures and organisation of its staff, and shall
operate in a transparent and accountable manner in accordance with European Union law. In doing
so the Authority shall not seek or take instructions from any other body in relation to the exercise
of the tasks assigned to it by law, this without prejudice to any supervision, however so described,
that may be undertaken in accordance with the Constitution of Malta.

Amendment to subarticle 6(1) of Cap. 418 to provide clarity that the Authority shall act
independently and objectively in the exercise of its functions at law. This amendment implements
Article 8(1) (Political independence and accountability of the national regulatory authorities) of the
EECC.

6 (1) (2) The Minister may in relation to matters that appear to him to affect the public
interest, from time to time give to the Authority directions in writing of a general character , not
inconsistent with the provisions of this Act, on the policy to be followed in the carrying out of the
functions vested in the Authority by or under this Act, and the Authority shall, as soon as may be,
give effect to all such directions:. The Minister in giving any such directions shall state in writing
the reasons therefor:

In order to enhance transparency of any directions given by the Minister in line with article 6 of
Cap. 418, it its being proposed that such directions and reasons thereof be stated in writing.
The proviso is being deleted in view of the amendment to subarticle 6(1) of Cap. 418.
In order to ensure the independence and accountability of the Authority it is being proposed that
subarticle 6(3) of Cap. 418 is deleted.

Provided that any such directions shall not be inconsistent with the provisions of this Act:
Provided that the Authority shall act independently and shall not seek or take instructions from
any other body on any matters related to the exercise of any of its statutory functions however so
described as provided for by law.
(2)
TheProvided further that the Authority shall afford to the Minister facilities for
obtaining information with respect to its property and activities and furnish him with returns,
accounts and other information with respect thereto, and afford to him facilities for the
verification of information furnished, in such manner and at such times as he may reasonably
require.
(3) If the Authority fails to comply with any directions issued under this article, the Prime
Minister may make an order transferring to the Minister in whole or in part any of the functions of
the Authority.
Cap. 601.
(3)

The provisions of article 77 of the Public Finance Management Act shall not apply to the

In order to ensure the independence of the Authority it is proposed that the provisions of article 77 of
the Public Finance Management Act (Cap. 601) shall not apply to the Authority.
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Authority.

Suspension or overturning of a decision by the Authority.

EECC - Article 8 - Political independence and accountability of the NRAs

6A. Unless otherwise provided for by law, decisions taken by the Authority shall only be New article 6A is being added to Cap. 418 to enhance the independence of the Authority. In line
suspended or overturned by the competent court or tribunal as prescribed under this Act .
with Article 8 (Political independence and accountability of the nationa l regulatory authorities) of
the EECC.

Legal personality and representation of the Authority.
7.
(1) The Authority shall be a body corporate having a distinct legal personality and shall be
capable, subject to the provisions of this Act, of entering into contracts, of acquiring, holding and
disposing of any kind of property for the purposes of its functions, or suing and being sued, and of
doing all such things and entering into all such transactions as are incidental or conducive to the
exercise or performance of its functions under this Act, including the lending or borrowing of
money.
(2) The legal representation of the Authority shall jointly vest in the Chairman and such other
member of the Board or officer of the Authority as the Board may appoint:
Provided that the Authority may appoint one or more members of the Board, the Chief
Executive Officer, if any, or one or more officers of the Authority to appear in the name or on
behalf of the Authority in any judicial proceedings and in any act, contract, instrument or other
document whatsoever.
(3) Any document purporting to be an instrument made or issued by the Authority and signed by
the Chairman, or such other member of the Board, the Chief Executive Officer, if any, or officer of
the Authority as may by the Board, in accordance with subarticle (2), be vested with the legal
representation of the Authority, shall be received in evidence and shall, until the contrary is
proved, be deemed to be an instrument made or issued by the Authority.

Provisions with respect to proceedings of the Authority.
8.
(1) The meetings of the Board shall be called by the Chairman as often as may be necessary
but at least once a month either on his own initiative or at the request of any two of the other
members of the Board.
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(2)
Half the number of members for the time being constituting the Board shall form a quorum.
Decisions shall be adopted by a simple majority of the votes of the members present and voting.
The Chairman, or in his absence the Deputy Chairman or other person appointed to act as
chairman, shall have an initial vote and in the event of an equality of votes, a casting vote. Without
prejudice to the other requirements of this Act, no decision shall be valid which is not supported by
at least two members of the Board.
(3)

Subject to the provisions of this Act the Board may regulate its own procedure.

(4)
Subject to the foregoing provisions of this article, no act or proceeding of the Authority
shall be invalidated merely by reason of the existence of any vacancy among the members of the
Board.
(5)
All acts done by any person acting in good faith, as a member of the Board shall be valid as if
he were a member notwithstanding that some defect in his appointment or qualification be
afterwards discovered. No act or proceeding of the Authority shall be questioned on the grou nd of
the contravention, by a member, of the provisions of article 3(9).

PART III
OFFICERS AND EMPLOYEES OF THE AUTHORITY
Staff appointments.

EECC - Article 8 - Political Independence and accountability of the NRAs

9.
Without prejudice to the other provisions of this Act, the appointment of officers and other
employees of the Authority shall be made by the Authority. The terms and conditions of
employment shall be established by the Authority with the concurrence of the Minister.without
prejudice to any supervision, however so described, that may be undertaken in accordance with
the Constitution of Malta.

Amendment to article 9 of Cap. 418 whereby the terms and conditions of employment of the
employees of the Authority are established by the Authority. The objective of this amendment is to
strengthen the independence of the Authority. In line with the EECC the Authority is required to
have autonomy in managing its resources, human and financial.

Appointment and functions of officer and employees of the Authority.
10.
The Authority shall appoint and employ, at such remuneration and upon such time terms In view of the proposed amendment to article 9 of Cap. 418 as per above, the words ‘in accor dance
and conditions as it may, in accordance with article 9, determine, such officers and employees of with article 9’ is deleted as it is no longer necessary.
the Authority as may from time to time be necessary for the due and efficient discharge of the
functions of the Authority.
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Detailing of public officers for duty with the Authority.
11. (1) The Prime Minister may, at the request of the Authority, from time to time direct that
any public officer shall be detailed for duty with the Authority in such capacity and with effect from
such date as may be specified in the Prime Minister’s direction of the Prime Minister.
(2) The period during which a direction as aforesaid shall apply to any officer specified therei n,
shall, unless the officer retires from the public service, or otherwise ceases to h old office at an
earlier date, or unless a different date is specified in such direction, cease to have effect after one
year from the effective date of such direction unless the direction is revoked earlier by the Prime
Minister.

Status of public officers detailed for duty with the Authority.
12. (1) Where any officer is detailed for duty with the Authority under any of the provisions of
article 11, such officer shall, during the time in which such direction has effect in relation to him,
be under the administrative authority and control of the Authority but he shall for other intents
and purposes remain and be considered and treated as a public officer.
(2)
Without prejudice to the generality of the foregoing, an officer detailed for duty as
aforesaid:
(a)

shall not during the time in respect of which he is so detailed (i)

be precluded from applying for a transfer to a department of the Government in
accordance with the terms and conditions of service attached to the appointment
under the Government held by him at a date on which he is so detailed for duty; or

(ii)

be so employed that his remuneration and conditions of service are less favourable
than those which are attached to the appointment under the Government held by
him at the date aforesaid or which would have become attached to such
appointment, during the said period, had such officer not been detailed for duty with
the Authority; and

Cap. 93.;
Cap. 58.
(b)
shall be entitled to have his service with the authority considered as service wi th the
Government for the purposes of any pension, gratuity, or benefit under the Pensions Ordinance
and the Widows and Orphans’ Pensions Act and of any other right or privilege to which he would
be entitled, and liable to any liability to which he would be liable, but for the fact of his being
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detailed for duty with the Authority.
(3)
Where an application is made as provided in subarticle (2)(a)(i) the same consideration shall
be given thereto as if the applicant had not been detailed for service with the Authority.
(4) The Authority shall pay to the Government such contributions as may from time to time be
determined by the Minister responsible for finance in respect of the cost of pensions and gratuities
earned by an officer detailed for duty with the Authority as aforesaid during the period in which he
is so detailed.

Offer of permanent employment with the Authority to public officers detailed for duty with the
Authority.
13. (1) The Authority may, with the approval of the Prime Minister, offer to any officer detailed
for duty with the Authority under any of the provisions of article 11 permanent employment with
the Authority at a remuneration and on terms and conditions not less favourable than those
enjoyed by such officer at the date of such offer.
(2)
The terms and conditions comprised in any offer made as aforesaid shall not be deemed to
be less favourable merely because they are not in all respects identical with or superior to those
enjoyed by the officer concerned at the date of such offer, if such terms and conditions, taken as a
whole, in the opinion of the Prime Minister offer substantially equivalent or greater benefits.
Cap. 93;
Cap. 58.
(3)
Every officer who accepts permanent employment with the Authority offered to him, under
the provisions of subarticle (1) shall for all purposes other than those of the Pensions Ordinance
and of the Widows’ and Orphans’ Pensions Act, and saving the provisions of subarticle (6), be
deemed to have ceased to be in service with the Government and to have entered into service with
the Authority on the date of his acceptance, and for the purposes of the said Ordinance and of the
said Act, so far as applicable to him, service with the Authority shall be deemed to be service with
the Government within the meanings thereof respectively.
(4)
Every such officer as aforesaid who, immediately before accepting permanent employm ent
with the Authority was entitled to benefit under the Widows’ and Orphans’ Pensions Act, shall
continue to be so entitled to benefit thereunder to all intent s as if his service with the Authority
were service with the Government.
(5)

The Authority shall pay to the Government such contributions as may from time to time be
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determined by the Minister responsible for finance in respect of the cost of pensions a nd gratuities
earned by an officer who has accepted performance of employment with the Authority as aforesaid
during the period commencing on the date of such officer’s acceptance.
(6)
(a) For the purposes of this article posts and salary grades with the Authority shall be
classified in the most nearly corresponding grades and incremental levels in the service under the
Government of Malta by reference to job description, skills, responsibilities and other analogous
factors.
(b) The classification referred to in paragraph (a) shall be carried out by a board composed
of a Cchairman appointed by the Ministry responsible for finance and two other members, one
appointed by the Ministry responsible centrally for personnel policies in the public service and o ne
appointed by the Authority. The classification shall be subject to the final approval of the Minister
responsible for finance.
(c) Such classification shall take place within three months of any adjustment of salaries of
employees in Government service and, or, of employees of the Authority.
(d) No post shall be classified in a grade higher than that of a Grade 3 in the service of the
Government or such other grade that the Minister responsible for finance may from time to time
by notice in the Gazette determine.
(e) Without prejudice to article 113 of the Constitution, no person may, following a
classification as aforesaid, be entitled to rights under the said Pensions Ordinance less favourable
than those to which he would have been entitled prior to such classification.

PART IV
FINANCIAL PROVISIONS
Authority to meet expenditure out of revenue.
14. (1) Without prejudice to the following provisions of this article, the Authority shall so
conduct its affairs that the expenditure required for the proper performance of its functions shall,
as far as practicable, be met out of its revenue.
(2) For such purpose the Authority shall levy all fees, rates and other payments prescribed or
deemed to be prescribed by or under this Act or any other law related to the powers and functions
of the Authority.
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(3) The Authority shall also be paid by Government out of the Consolidated Fund such sums as
Parliament may from time to time authorise to be appropriated to meet the costs of specified
works to be continued or otherwise carried out by the Authority:
Provided that any subvention received from Government shall be exempted from any liability
for the payment of income tax and duty on documents under any law for the time being.
(4) Any excess of revenue over expenditure shall, subject to such directives as the Minister, after
consultation with the Minister responsible for finance, may from time to time gi ve, be applied by
the Authority to the formation of reserve funds to be used for the purposes of the Authority; and
without prejudice to the generality of the powers given to the Minister by this subarticle, any
direction given by the Minister as aforesaid may order the transfer to the Government, or the
application in such manner as may be specified in the direction, of any part of the fees, rates and
other payments levied in accordance with subarticle (2) or any such excess as aforesaid.
(5) Any funds of the Authority not immediately required to meet expenditure may be invested in
such manner as may from time to time be approved by the Minister.

Power to borrow or raise capital.
15. (1) For the purpose of carrying out any of its functions under this Act, the Authority may,
with the approval in writing of the Minister given after consultation with the Minister responsible
for finance, borrow or raise money in such manner, from such person, body or authority, and under
such terms and conditions as the Minister, after consultation as aforesaid, may in writing approve.
(2)
The Authority may also, from time to time, borrow, by way of overdraft or otherwise, such
sums as it may require for carrying out its functions under this Act:
Provided that for any amount in excess of one hundred and fifty sixteen thousand and four
hundred and sixty-five euro (€11650,465000), there shall be required the approval of the Minister
in writing.

An amendment to subarticle 15(2) of Cap. 418 whereby the approval of the Minister to borrow
such sums as the Authority may require, is required in cases where the amount exce eds one
hundred and fifty thousand euro (€150,000).

Advances from Government.
16.
The Minister responsible for finance may, after consultation with the Minister, make
advances to the Authority of such sums as he may agree to be required by the Autho rity for
carrying out any of its functions under this Act, and may make such advances on such terms and
conditions as he may, after consultation as aforesaid, deem appropriate. Any such advance may be
made by the Minister responsible for finance out of the Consolidated Fund, and without further
52

appropriation other than this Act, by warrant under his hand authorising the Accountant General to
make such advance.

Borrowing from Government.
17. (1) The Minister responsible for finance may, for any requirements of the Authority of a
capital nature, contract or raise loans, or incur liabilities, for such periods and on such terms and
conditions as he may deem appropriate; and any sums due in respect of or in connection with any
such loan or liability shall be a charge on the Consolidated Fund.
(2)
Notice of any loans, liabilities or advances made or incurred under the foregoing provisions
of this article shall be given to the House of Representatives as soon as practicable.
(3)
Pending the raising of any such loan as is mentioned in subarticle (1), or for the purpose of
providing the Authority with working capital, the Minister responsible for finance may, by warrant
under his hand, and without further appropriation other than this Act, authorise the A ccountant
General to make advances to the Authority out of the Treasury Clearance Fund under such terms as
may be specified by the Minister upon the making thereof.
(4)
The proceeds of any loan raised for the purposes of making advances to the Authority , and
any other moneys to be advanced to the Authority under this article, shall be paid into a fund
specially established for the purpose and which shall be known as the "Malta Communications
Authority Loan Fund".
(5) Sums received by the Accountant General from the Authority in respect of advances made to
the Authority under subarticle (3) shall be paid, as respects of amounts received by way of
repayment into the Treasury Clearance Fund and, as respects of amount received by way of
interest into the Consolidated Fund.

Estimates of the Authority.
18. (1) The Authority shall cause to be prepared in every financial year, and shall not later than
six weeks after the end of each such year adopt, estimates of the income and expenditure of the
Authority for the next following financial year:
Provided that the estimates for the first financial year of the Authority shall be prepared and
adopted within such time as the Minister may by notice in writing to the Authority specify.
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(2)
In the preparation of such estimates the Authority shall take account of any funds and other
monies that may be due to be paid to it out of the Consolidated Fund during the relevant financial
year, whether by virtue of this Act or an appropriation Act or of any other law; a nd the Authority
shall so prepare the said estimates as to ensure that the total revenues of the Authority are at least
sufficient to meet all sums properly chargeable to its revenue account including, but without
prejudice to the generality of that expression, depreciation.
(3)
The estimates shall be made out in such form and shall contain such information and such
comparison with previous years as the Minister responsible for finance may direct.
(4)
A copy of the estimates shall, upon their adoption by the Authority, be sent forthwith by the
Authority to the Minister and to the Minister responsible for finance.
(5) The Minister shall, at the earliest opportunity and not later than six weeks after he has
received a copy of the estimates from the Authority, approve the same with or without
amendment after consultation with the Minister responsible for finance.

Expenditure to be according to approved estimates.
19. (1) No expenditure shall be made or incurred by the Authority unless it has been approved
by the Minister as provided in article 18.
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(2)

Notwithstanding the provisions of subarticle (1) (a)

until the expiration of six months from the beginning of a financial year, or until the
approval of the estimates for that year by the Minister, whichever is the earlier date,
the Authority may make or incur expenditure for carrying on its functions under this Act
not exceeding in the aggregate one-half of the amount approved by the Minister for the
preceding financial year;

(b)

expenditure approved in respect of a head or sub-head of the estimates may, with the
approval of the Minister given after consultation with the Minister responsible for
finance, be made or incurred in respect of another head or sub-head of the estimates;

(c)

in respect of the first financial year, the Authority may make or incur expenditure not
exceeding in the aggregate such amounts as the Minister responsible for finance may,
after consultation with the Minister, allow;

(d)

if in respect of any financial year it is found that the amount approved by the Minister is
not sufficient or a need has arisen for expenditure for a purpose not provided for in the
estimates, the Authority may adopt supplementary estimates for approval by the
Minister and in any such case the provisions of this Act applicable to the estimates shall
as near as practicable apply to the supplementary estimates.

Publication of approved estimates.
20.
The Minister shall, at the earliest opportunity and not later than eight weeks after he has
received a copy of the estimates and supplementary estimates of the Authority, or if at any time
during that period the House of Representatives is not in session, within eight weeks from the
beginning of the next following session, cause such estimates to be laid on the Table of the House
of Representatives.

Accounts and audit.
21. (1) The Authority shall cause to be kept proper accounts and other records in respect of its
operations, and shall cause to be prepared a statement of accounts in respect o f each financial
year.
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(2)
The accounts of the Authority shall be audited by an auditor or auditors to be appointed by
the Authority and approved by the Minister:
Provided that the Minister responsible for finance may, after consultation with the Mini ster,
require the books and accounts of the Authority to be audited or examined by the Auditor General
who shall for the purpose have the power to carry out such physical checking and other
certifications as he may deem necessary.
(3)
After the end of each financial year, and not later than the date on which the estimates of
the Authority are forwarded to the Minister under article 18, the Authority shall cause a copy of
the statement of account duly audited to be transmitted to the Minister and to the M inister
responsible for finance together with a copy of any report made by the auditors on that statement
or on the accounts of the Authority.
(4) The Minister shall, at the earliest opportunity and not later than eight weeks after he has
received a copy of every such statement and report, or if at any time during that period the House
of Representatives is not in session, within eight weeks from the beginning of the next following
session, cause every such statement and report to be laid on the Table of the House of
Representatives.

Deposit of revenues and payment by the Authority.
22. (1) All monies accruing to the Authority shall be paid into a bank or banks appointed as
bankers of the Authority by a resolution of the Authority. Such monies shall, as far as practicable,
be paid into any such banks from day to day, except such sum as the Authority may authorise to be
retained to meet petty disbursements and immediate cash payments.
(2)
All payments out of the funds of the Authority, other than petty disbursements not
exceeding a sum fixed by the Authority, shall be made by such officer or officers of the authority as
the Authority shall appoint or designate for that purpose.
(3)
Cheques against and withdrawals from any bank account of the Authority shall be signed by
such officer of the Authority as may be appointed or designated by the Authority for that purpose
and shall be countersigned by the Chairman, or such other member of the Board or officer of the
Authority as may be authorised by the Authority for that purpose.
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(4)

The Authority shall also make provision with respect to (a)

the manner in which and the officer or officers by whom payments are to be authorised
or approved;

(b)

the title of any account held with the bank or banks into which the monies of the
Authority are to be paid, and the transfer of funds from one account to the other;

(c)

the method to be adopted in making payments out of funds of the Authority;

and generally with respect to any matter which is relevant to the proper keeping and control of the
accounts and books, and the control of the finance, of the Authority.

Contracts of supply of works.

EECC - Article 9 - Regulatory capacity of NRAs

23.
Without prejudice to any directions communicated by the Minister under article 6(1), the Article 23 of Cap. 418 is being deleted. In line with Article 9 of the EECC the Authority is required to have
Authority shall not, except with the approval of the Minister granted for special reasons and after a separate annual budget and autonomy in the implementation of the allocated budget.
consultation with the Minister responsible for finance, award or enter into any contract for the
supply of goods or materials or for the execution of works, or for the rendering of services, to or
for the benefit of the Authority, which is estimated by the Authority to exceed six thousand and
nine hundred and eighty-five euro (6,985) in value, or such other amount as the Minister
responsible for finance may by regulations prescribe, except after notice of the intention of the
Authority to enter into the contract has been published and competitive tenders have been issued.

Annual report and other reporting requirements.
24.
(1) The Authority shall, not later than thirteen six weeks after the end of each financial year,
make and transmit to the Minister and to the Minister responsible for finance a report dealing
generally with the activities of the Authority during that financial year and containing such
information relating to the proceedings and policy of the Authority as either of the said Ministers
may from time to time require. The Minister shall, at the earliest opportunity and not later than
eight weeks after he has received a copy of every such report, or if at any time during tha t period
the House of Representatives is not in session, within eight weeks from the beginning of the next
following session, cause a copy of every such report to be laid on the Table of House of
Representatives.
(2)
Without prejudice to the requirements under subarticle (1), the Authority shall report EECC - Article 8(2) - Political Independence and accountability of the NRAs
annually, amongst other matters, on the state of the markets in relation to the sectors falling under
In order to enhance the accountability of the Authority a new subarticle 24(2) is being inserted to
its remit, on the decisions it issues, on its human and financial resources and how those resources
further specify the reporting obligations of the Authority in relation to the sectors falling under its
are attributed and on its future plans. The Authority shall ensure that such reports are made
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public.

remit. This new subarticle reflects the provisions of Article 8(2) (Political independence and
accountability of the national regulatory authorities) of the EECC.

PART V
TRANSFER OF CERTAIN ASSETS TO THE AUTHORITY
Transfer of assets to the Authority.
25. (1) (a) The property and undertakings owned by the Government and used by it,
immediately before the date of the coming into force of this Part of this Act, and used by it for the
operation of any of the functions which by this Act are being transferred to or vested in the
Authority shall, on the date aforesaid, by virtue of this Act and without further assurance, be
transferred to and vested in the Authority under the same title by which they were held by the
Government immediately before the said date. The provisions of this paragraph shall not apply to
immovable property.
(b) The immovable assets from time to time specified in an Order made by the President of Malta
and published in the Gazette (hereinafter referred to as "the immovable assets") being immovable
assets which immediately before the coming into force of this Part of this Act were owned by the
Government and used by it for the operation of any of the functions which by this Act are being
transferred to or vested in the Authority, shall, with effect from such day as may be specified in any
such order, and by virtue of this Act and without any further assurance be transferred to and
vested in the Authority under the same title by which they were held by the Government before
such day.
(2) The transfer and vesting aforesaid shall extend to the whole of such property and
undertakings and, without prejudice to the generality aforesaid, shall include all plant, equipment,
apparatusa, instruments, vehicles, craft, buildings, structures, installations, land, roads, works,
stocks and other property, movable or immovable, assets, powers, rights and privileges and all
things necessary or ancillary thereto which are held or enjoyed in connection therewith or
appertaining thereto, as well as all obligations affecting or relating to any of the aforesaid property
or undertakings or other thing included therein as aforesaid.

Construction of laws, etc.
26.
Subject to the provision of this Act, all laws, rules, regulations, orders, judgements, decrees,
awards, deeds, bonds, contracts, agreements, instruments, documents, warrants and other
arrangements, subsisting immediately before the date of the coming into force of this Part of this
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Act affecting or relating to any of the properties or undertakings transferred to the Authority by or
under this Act shall have full force and effect against or in favour of the Authority, and shall be
enforceable freely and effectually, as if instead of the Government or governmental authority the
Authority had been named therein or had been a party thereto, and otherwise in substitution of
the Government or governmental authority.

Transitory provisions.
27. (1) When anything has been commenced by or under the authority of the Government prior
to the date of the coming into force of this Part of this Act and such thing relates to any of the
properties or undertakings or any right or liability transferred to the Authority by or under this Act,
such thing may be carried on and completed by or as authorised by the Authority.
(2)
Where immediately before the coming into force of this Part of this Act, any legal
proceedings are pending to which the Government is or is entitled to be a party, and such
proceedings are related to any of the properties or undertakings, or any right or liability
transferred by or under this Act, the Authority shall, as from the date aforesaid, be substituted in
such proceedings for the Government, or shall be made a part thereto in like manner as the
Government could have become, and such proceedings shall not abate by reason of the
substitution.
(3) The Minister may by order make such incidental, consequential and supplemental provisions
as he may deem necessary or expedient for the purpose of determining, as appropriate, the assets
transferred to the Authority by this Act and securing and giving full effect to the transfer of any
property or undertaking or any right or liability to the Authority by this Act and make such orders
as may be necessary to make any powers and duties exercisable by the Government in relation to
any of the transferred property or undertakings exercisable by or on behalf of the Authority .

Appointment and functions of advisory committees.
28.

(Deleted by Act VIII. 2014.26).

PART VI
ENFORCEMENT AND SANCTIONS
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Enforcement powers of the Authority.
29. (1) For the purposes of the exercise by the Authority of any of its functions under this Act or A new paragraph 29(1)(b) to enhance the investigation powers of the Authority. The new
any other law the Authority is entitled to enforce, the Authority may:
paragraph under subarticle (1) allows the Authority, subject to certain conditions, to enter a place
of residence for the purpose of any investigation or inspection in relation to any activity regulated
(a) enter, at any reasonable time, any premises other than a place of residence, or any
by or under this Act.
other place or any vehicle, vessel or aircraft where any activity regulated by or under
this Act or any other law which the Authority is entitled to enforce, takes place, or in the A new paragraph 29(1)(j) is being inserted to enhance the Authority’s enforcement powers by
opinion of the Authority takes place, and search and inspect the premises, place, vehicle enabling the Authority to, where necessary, arrange an independent audit or operation review of
or vessel and any books, documents or records found therein;
any of the regulated activities of an undertaking.
(b)

enter a place of residence for the purpose of any investigation or inspection in relation Note: Amendment 29(1)(i) reflects paragraph (g) of article 29(1) of Cap. 418 as proposed in Bill No.
to any activity regulated by or under this Act or any other law which the Authority is 179 currently before Parliament.
entitled to enforce during any time between eight o’clock in the morning and six o’clock
in the evening:
Provided that in cases of manifest urgency the Authority may carry out such
investigation or inspection outside the aforesaid time:
Provided further that the Authority shall, at all times, as is reasonable taking into
account the gravity of the specific circumstances, give adequate prior written notice to
the person or persons residing in the said place of residence, of the conduct and the
purpose of the investigation or inspection to be undertaken;

(bc) require any person to produce for inspection and take extracts from any books,
documents or records relating to any activities regulated by or under this Act or any
other law which the Authority is entitled to enforce, which are under the control of that
person and, in the case of information in a non-legible form to reproduce it in a legible
form, and to give to the Authority such information as the Authority may reasonably
require in relation to any entries in such books, documents or records;
(cd) remove and retain such books, documents or records for such period as may be
reasonable for further examination;
(de) require any person to maintain such books, documents or records for such period as
may be reasonable as the Authority directs;
(ef) require any person to give to the Authority any information that may be required with
regard to any activities regulated by or under this Act or any other law the Authority is
entitled to enforce;
(fg) make such inspections including site inspections to enable the Authority to carry o ut its
functions at law and in doing so the Authority may also undertake tests and
measurements of any machinery, apparatus, appliances and other equipment at any
place as the Authority may consider necessary;
Cap. 399.
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(gh) require any person to switch off, modify, or desist from the use of, any
radiocommunications apparatus which does not comply with any radiation emission
standards adopted and published by the International Commission foron Non-Ionising
Radiation Protection (ICNIRP) or any other international standards as may be adopted
from time to time, or which may cause harmful interference, or is in breach of any
requirement established by or under the Electronic Communications (Regulation) Act or
of any radiocommunications authorisation or licence condition:
Provided that where the person concerned fails to abide with any requirements
made by the Authority under this paragraph, the Authority may then take any such
measures as it may consider appropriate in the circumstances including the switching
off or modification of the use of any such apparatus;
(i)

purchase goods or services as test purchases, where necessary, under a cover identity,
in order to detect infringements of any provisions of this Act or of any other law which
the Authority is empowered to enforce, or of any decision taken by the Authority, and
to obtain evidence, including the power to inspect, observe, study, dissemble or test
goods or services; and

(j)

arrange or require an undertaking to arrange an independent audit or operations review
of any of the regulated activities of that undertaking. The costs of any such audit or
operations review shall be borne by the undertaking:
Provided that the Authority before proceeding to arrange or require any such audit
or operations review, shall notify in writing the undertaking concerned, warning it of the
audit or operations review that may be taken and the reasons therefor, requiring the
undertaking to make its written submissions to the Authority within a period of not less
than fifteen days from the date of the notification of any such warning.

(2) Any officer of the Authority or any other person duly authorised by the Authority to act on its Note: This reflects the amendment of article 29(2) of Cap. 418 as proposed in Bill No. 179 currently
behalf when exercising a power conferred by this Act or by any other law wh ich the Authority is before Parliament.
entitled to enforce, shall produce for inspection by any person thereby affected, an identification
document issued by the Authority which also states that he is duly authorised to act for and on
behalf of the Authority.
(3) In the course of the exercise of any of the powers conferred by this Act or by any other law
which the Authority is entitled to enforce the Authority may request the assistance of the Police.
(4) The Directors and managers, by whatever name designated, or any other persons who are or
have been in charge of the operations or activities falling under the supervisory or regulatory
functions of the Authority shall assist and shall collaborate with the Authority in order to enable it
to discharge its functions, and shall collate and transmit without any undue delay such information
and documentation as the Authority may reasonably request from time to time.
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(5)

Any person who (a)

obstructs, impedes or assaults an officer of the Authority or any other person duly
authorised by the Authority to act on its behalf in the exercise of any of the powers
conferred by this Act or by any other law which the Authority is entitled to enforce;

(b)

fails or refuses to comply with a requirement under this article;

(c)

alters, suppresses or destroys any books, documents or records which the person
concerned has been required to produce, or may reasonably expect to be required to
produce;

(d)

falsely represents himself to be an officer of the Authority or a person authorised by the
Authority to act on its behalf; or

(e)

furnishes any information to the Authority which it may require in the exercise of its
functions under any law it is entitled to enforce, which he knows, or has reasonable
cause to believe to be false or misleading,

Note: The maximum fine (multa) reflects article 29(5) of Cap. 418 as proposed in Bill No. 179
currently before Parliament.

shall be guilty of an offence against this Act, and shall on conviction be liable to a fine
(multa) not exceeding twenty five thousand euro (€25,000) or to imprisonment for a period not
exceeding three months, or to both such fine and imprisonment.

Disclosure of confidential information.
30. (1) Except where otherwise provided by law, a person shall not knowingly disclose
confidential information obtained by him while performing the duties of a member of the Board, or
of an officer or employee of the Authority or of an adviser or consultant to the Authority, unless he
is duly authorised by the Authority to do so:
Provided that any such person shall remain bound by the requirements of this article even
after his appointment or employment, howsoever described, with the Authority has come to an
end.
(2) In this article "confidential information" means any information however so described which
is considered by the Authority to be confidential and in relation to which the Authority has notified
the persons concerned of their duty of non-disclosure.
(3) A person who contravenes this article shall be guilty of an offence against this Act and shall
on conviction be liable to a fine (multa) not exceeding twenty five en thousand euro (€2510,000).

An amendment is being proposed to increase the maximum fine (multa).

(4) Nothing in this article shall prevent the disclosure of any information to the Authority or, by
or on behalf of the Authority to the Minister or as may be required at law.
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Other sanctions that the Authority may impose.

EECC - Article 29, Article 29(2) - Penalties

31. (1) Without prejudice to any other provisions under this Act or any other law which the
Authority is entitled to enforce, the Authority may take the f ollowing measures in respect of any
person who infringes any provision of this Act or of any other law which the Authority is entitled to
enforce, or who fails to comply with any decision given by the Authority or with any decision given
by the Utilities Networks Dispute Resolution Board where the Authority considers that noncompliance by any person with such a decision may impact negatively on the provision of
electronic communications services or networks, or with any authorization condition , or with any
binding decision issued by the European Commission pursuant to the Electronic Communications
Code, namely:

An amendment to subarticle 31(1) of Cap. 418 to provide additional clarity that the Authority may
take measures in respect of any person who infringes any binding decision issued by the European
Commission pursuant to the EECC. This proposed amendment also implements the provisions of
Article 29 (Penalties) of the EECC.
An amendment to subarticle 31(1) of Cap. 418 so that the Authority is in a better position to take
any measures necessary in protecting the rights of end-users as established by any law or decision
which the Authority is entitled to enforce.

(a) the imposition of an administrative fine in accordance with the provisions of this article
and of articles 32 and 33; and, or
(b) order the cessation of any act or omission which is in breach;
Cap. 399.
(c)

order the delay of a service or bundle of services which if continued, may result in
significant harm to competition, pending compliance with access obligations imposed
following a market analysis carried out in accordance with the Electronic
Communications (Regulation) Act and with any regulations made thereunder:;

(d)

order the taking of any such measures as the Authority may, in accordance with its
powers at law, consider necessary in protecting the rights of end-users as established by
any law or any decision which the Authority is entitled to enforce where the act or
omission of any person negatively impacts such rights:

Provided that a reference to a decision given by the Utilities Networks Dispute Resolution
Board includes any decision of the Board which is appealed from before the Court of Appeal but
has not been suspended by the Court of Appeal, and any decision of the Court of Appeal following
an appeal from any decision of the Board.
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(2) In cases where the Authority considers that a person has seriously and, or repeatedly
infringed the provisions of this Act or of any other law which the Authority is entitled to enforce, or
of any decision of the Authority or of any authorisation condition, the Authority may withdraw or
suspend any related authorisation granted by or under this Act or any other law which the
Authority is entitled to enforce, or prevent a person from continuing to provide any
communications service or network: .

An amendment is being included whereby in the case of a serious breach or repeated breaches the
Authority is empowered to prevent a person from continuing to provide any communications
service or network. This amendment also implements the provisions of Article 30(5) (Compliance
with the conditions of the general authorisation or of the rights of use for radio spectrum and for
numbering resources and compliance with specific obligations) of the EECC. An amendment is also
proposed to specify specific instances when a breach is considered to be serious.

Provided that, without prejudice to the generality of the above, the following instances shall
be considered to constitute a serious and, or repeated breach:
(a)

the unjustified withholding of information requested by the Authority in accordance with
its powers at law; and

(b)

persistent and repeated instances of non-cooperation with the Authority.

(3) In all cases where the Authority imposes an administrative fine in respect of anything done
or is omitted to be done by any person and such act or omission also constitutes a criminal offence,
no proceedings may be taken or continued against the said person in respect of such criminal
offence.

Procedure when taking a measure under article 31.

EECC - Article 29, Article 29(2) - Penalties

32. (1) Unless otherwise provided by or under this Act, the Authority shall before proce eding to
take any of the measures under article 31 write to the person concerned, warning him of the
measure that may be taken and the specific reason why it may be taken, requiring him to cease or
rectify his acts or omissions and, or to make his submissions thereto within such period not being
less than fifteen days which period, without prejudice to the provisions of subarticle (4), may be
abridged if the Authority considers that the continuance of the infringement impacts negatively the
effective exercise by the Authority of its regulatory functions and, or warrants the immediate
intervention of the Authority:
Provided that where the measure is an administrative fine the person concerned shall also be
informed of the amount of the fine:
Provided further that when issuing a warning under this subarticle, the Authority may
impose such conditions as it may consider reasonable in the circumstances.
(2) If the person concerned remedies the infringement within the period established by the
Authority in accordance with subarticle (1), and agrees in writing to abide with any condition that
the Authority may impose, the Authority may at its discretion desist from proceeding any further,
this without prejudice to any regulatory measures that may have already bee n imposed.
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(3) If after the lapse of the period mentioned in subarticle (1), the Authority considers that the
person concerned has not given any valid reasons to demonstrate why no measure should be taken
against him, the Authority shall notify the person concerned in writing, specifying the nature of the
infringement, stating the measure being taken, and if the measure is an administrative fine, stating
the amount of the fine being imposed.
(4) Notwithstanding the provisions of subarticle (1), where the Authority has prima facie
evidence that the infringement (a)

represents an immediate and serious threat to public safety, public security or public
health; or

(b)

creates or may create serious economic or operational problems for other providers or
users of communications services or networks, or other users of radio spectrum; or

Cap. 399.
(c)

would result in significant harm to competition in the electronic communications
market, pending compliance with access obligations imposed following a market
analysis carried out in accordance with the Electronic Communications (Regulation) Act
or any regulations made thereunder,

the Authority may take urgent interim measures to remedy the situation in advance of reaching a
final decision, including ordering the immediate cessation of the act or omission giving cause to the
infringement, requiring the cessation or delay of provision of a service or bundle of services, an d
the imposition of administrative fines:
Provided that the person against whom such measures are contemplated, shall, thereafter,
be given a reasonable opportunity to state his view and propose any remedies:
Provided further that the interim measures shall be valid for a maximum of three months,
subject to extension for a further period of three months, in circumstances where enforcement
procedures have not been completed.
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Cap. 12.
(5) The notification as referred to in subarticle (3) shall, upon the expiry of the time limit for
appeal therefrom, upon the service of a copy thereof by means of a judicial act on the person
indicated in the notice, constitute an executive title for all effects and the purposes of Title VII of
Part I of Book Second of the Code of Organization and Civil Procedure:
Provided that if the person against whom the notice has been issued, files an appeal before
the Tribunal within the twenty day period referred to under article 38, and concurrently with or
before the filing of his appeal requests the Tribunal to suspend the effects of the notice, then the
Authority shall desist from issuing a judicial act as referred to in this subarticle un til such time as
the request for suspension has been determined, withdrawn or otherwise dealt with:
Provided further that the Tribunal shall determine any requests for suspension referred to in
this subarticle expeditiously. Before determining any such request the Tribunal shall give the
Authority a reasonable opportunity to reply and make its submissions.
(6) Interest at the rate of eight per cent per annum shall run as from the date set by the
Authority for the payment of any administrative fine imposed by it in terms of this Act. In cases
where the Tribunal or the Court of Appeal, as the case may be, after having upheld an application
to suspend the fine pending proceedings, finally decides that the fine is due, such fine shall be due
together with any interests accrued thereon as from the date originally set by the Authority for
payment including the period during which the payment of the said fine was suspended.
(7)

The Authority shall give its reasons for any decision taken under this article.

(8) Notwithstanding the provisions of any law, no precautionary warrant or order shall be issued
by any court restraining the Authority from the exercise of any of the powers conferred upon it
under this article.
(9) Without prejudice to any proceedings that the Authority may take under this Part, the Note: This reflects the amendment of article 32 of Cap. 418 as proposed in Bill No. 179 currently
Authority may at any time prior to its final decision relating to imposition of any sanctions before Parliament, whereby a new subarticle (9) is being proposed.
consequential to such proceedings, at its sole discretion, seek or accept any written commitments
from any person responsible for any infringement of any law or decision which the Authority is
entitled to enforce:
Provided that in doing so the Authority may impose any such conditions as it may consider
appropriate in the circumstances and shall in all such instances act in a transparent, nondiscriminatory and objective manner.

Additional measures in the case of serious harm to the collective interests of end-users.
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Orders to remove content on online interface etc.
32A. (1) If notwithstanding the various enforcement powers provided for under this Part, there are no Note: The addition of a new article 32A reflects article 32A to Cap. 418 as proposed in Bill No. 179
other effective means available to bring about the cessation or the prohibition of the infringement of any currently before Parliament.
law or of any decision which the Authority is entitled to enforce, then the Authority in order to avoid the
risk of serious harm to the collective interests of end-users, may apply to the Civil Court for a court order
requiring:
(i)

any person to remove content and to restrict access to an online interface or to order the
explicit display of a warning to end-usersconsumers when they access an online interface;

(ii)

a hosting service provider to remove, disable or restrict access to an online interface; or

(iii)

where appropriate, domain registries or registrars to delete a fully qualified domain name and to
allow the competent national entity responsible for the registration of such domain name to
register it.

(2) Any person who fails to comply with an order issued in accordance with subarticle (1) shall be liable to
an administrative fine imposed by the Civil Court of not less than one thousand euro (€1,000) and not
more than twenty five thousand euro (€25,000) and, or to a daily fine of not less than fifty euro (€50) and
not more than five hundred euro (€500) for each day of non-compliance, which fine or fines if imposed
shall constitute a civil debt payable to the Authority in accordance with article 49.

Quantum of an administrative fine.
33. (1) An administrative fine imposed shall not, unless provided otherwise by or under this Act,
exceed three hundred and fifty thousand euro (€350,000) for each infringement or failure to
comply and, or twelve thousand euro (€12,000) for each day of infringement or non -compliance as
the case may be:
Provided that if the act or omission which constitutes an infringement is committed by an
undertaking and the Authority considers that such act or omission has especially significant effects
on the market to the detriment of competitors and, or consumers, the stated amount that ma y be
imposed as an administrative fine may be increased to an amount that is not more than five per
cent of the turnover of the undertaking in the calendar year immediately preceding the year when
the infringement was committed:
Provided further that any daily fine imposed may be back dated to the date of the
commission or commencement of the infringement.
(2) In determining the amount of an administrative fine, regard shall be had in particular to the
nature and extent of the infringement, its duration and its impact on the market and on
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consumers.
(3) The Minister may in regulations made under this Act establish the administrative fines that
may be imposed by the Authority for breaches of the said regulations:
Provided that the amount of the fines that may be so prescribed shall not exceed the maximum
amounts referred to under subarticle (1).
(4) An administrative fine may be imposed with retroactive effect in accordance with the EECC - Article 30(5) - Compliance with the conditions of the General Authorisation
provisions of this Act even if the breach in question was subsequently rectified.
A new subarticle 33(4) to provide clarity that an administrative fine may be applied to cover the
period of any breach, even if the breach has been rectified. This amendment implements Article
30(5) of the EECC [Compliance with the conditions of the general authorisation or of rights of use
for radio spectrum and for numbering resources and compliance with specific obligations].

Publication of final decisions, commitments or orders.
33A. The Authority may publish any final decision that has been taken by it under this Part, and, or any Note: The addition of a new article 33A reflects article 33A to Cap. 418 as proposed in Bill No. 179
commitments given by a person in accordance with article 32 on its website and such other means of currently before Parliament.
communication as it may consider appropriate. In doing so the Authority may, where applicable, publish
the identity of the person responsible for the infringement in relation to the final decision that has been
taken.

Administrative infringements by bodies corporate.
34.3 Where an administrative infringement of any provision of this Act or any other law which It is being proposed that this dormant article is brought into force so that in cases of infringements
the Authority is entitled to enforce is committed by a body corporate and is proved to have been committed by persons holding any of the said positions with a body corporate are accountable for any
committed with the consent or involvement of or to be attributable to any gross negligence on the acts of gross negligence or knowingly done with their consent.
part of a person being a director, manager, secretary or other officer however so described of the
body corporate or a person who was purporting to act in any such capacity, that person, as well as
the body corporate, shall be liable to be proceeded against and punished as if he was responsible
for the said infringement.

Limitation on the provision of services, networks to protect public security etc.

3

Not yet in force.
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34A.

(1) For the purposes of this article:

(a) "authorization" means any authorization, however described, that a person may hold or be
granted under this Act;
(b) "shareholder" means:
(i) in the case of a company that is not listed on the Malta Stock Exchange or on a Stock
Exchange of a Member State, a person who holds any amount of shares in a company;
(ii) in the case of a company listed on the Malta Stock Exchange or on the Stock Exch ange of a
Member State, a person holding more than two percent of shares in a company.
(2)

When the Authority is satisfied that (a)

any person holding any authorization; or

(b)

any person who is a secretary, director or other principal officer of any company,
partnership or other body holding any authorization or who otherwise exercises control
or significant influence over the said company, partnership or other body; or

(c)

any person who is a shareholder of any company, partnership or other body ho lding any
authorization,

is not a fit and proper person or are not fit and proper persons to hold any authorization or to act
in any capacity mentioned in paragraphs (b) or (c) and that the holding by such person or persons
of an authorization or of any said capacity may reasonably pose a threat to public trust, public
security or public order, the Authority may prohibit such person or persons or any company,
partnership or other body in which the said person or persons hold any said capacity from holding
an authorization.
(3) The Authority may, for the purpose of ascertaining whether any person referred to in
subarticle (2) is a fit and proper person to hold an authorization or to act in any capacity
mentioned in subarticle (2)(b) or (c), require, within such time as it may consider reasonable in the
circumstances, such information and, or consent to obtain any information as the Authority may
deem appropriate from any such person or from any person who intends to provide a
communications service and, or network in accordance with this Act.
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(4)

Without prejudice to the other provisions of this article:
(a)

any person convicted, whether in Malta or outside Malta, of a crime against public trust
shall not be deemed to be a fit and proper person to hold an authorization or to act in
any capacity mentioned in subarticle (2)(b) or (c);

(b)

any authorization enjoyed by any person convicted of a crime against public trust, or
enjoyed by a company, partnership or other body which has a shareholder or a
secretary, director or other principal officer who has been convicted, whether in Malta
or outside Malta, of a crime against public trust, or over which a person who has been
convicted, whether in Malta or outside Malta, of a crime against public trust otherwise
exercises control or significant influence, shall be voidable upon a decision of the
Authority taken after having considered all the relevant facts.

Prescription for the taking of enforcement measuresoffences and administrative infringements.
35.
Unless stated otherwise at law, tThe prosecution of a criminal offence, orthe initiation of The period of prescription of two years in relation to any infringements that may be committed is
proceedings to impose an administrative fine or other sanctions, and the initiation of any other being extended to all enforcement measures that Authority is empowered to take at law.
enforcement measures however so described under this Act or under any other law which the
Authority is entitled to enforce shall be prescribed by the lapse of two years from the date on
which the offence or administrative infringement is alleged to have been committed.

PART VII
ADMINISTRATIVE REVIEW TRIBUNAL

EECC - Article 31 - Right of appeal

Administrative Review Tribunal.
36. (1) The Administrative Review Tribunal shall be competent to hear and determine appeals
from decisions of the Authority as provided in this Act or in any law or regulations.
(2) The provisions of the Administrative Justice Act, in so far as they apply to the Administrative
Review Tribunal, shall apply to any proceedings before the said Tribunal and the words "public
administration" in the said enactment shall be construed as a reference to the Authority.
Cap. 490.
(3) The provisions of article 25 of the Administrative Justice Act shall apply to any proceedings Subarticle 36(3) of Cap. 418 is being deleted as all cases relating to the former Communications Appeals
pending before the Appeals Board constituted under article 36, as the said article stood prior to
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the coming into force of this article, and any such proceedings shall be assigned to the
Administrative Review Tribunal in terms of the aforesaid article 25 with effect from 1 st June, 2012.

Boards have been concluded.

Appeals from decisions other than the imposition of administrative fines of the Authority.

EECC - Article 31 - Right of appeal

37. (1) Unless otherwise provided by law an appeal shall lie to the Tribunal from a decision of
the Authority made under this Act, the Electronic Communications (Regulation) Act, the Utilities
and Services (Regulation of Certain Works) Act, the Broadcasting Act, the Postal Services Act or the
Electronic Commerce Act:
Provided that the Prime Minister may by order in the Gazette extend the jurisdiction of the
Tribunal to:
(a)

any other decisions that the Authority may take under any other law which the
Authority is entitled to enforce; and

(b)

any decision taken by or on behalf of Government or by any public authority in relation
to or having a substantial bearing on communications.

(2) The right of appeal to the Tribunal shall be competent to any person aggrieved by the
decision:
Provided that in any case, a person making an appeal to the Tribunal shall also explain his
juridical interest in impugning the decision appealed from.
(3) Without prejudice to the provisions of article 38, an appeal from a decision of the Authority shall
be made by application and shall be filed with the Secretary of the Tribunal within twenty days from
the date on which the said decision has been notified.

Appeals against an administrative fine imposed by the Authority.

EECC - Article 31 - Right of appeal

38. (1) Without prejudice to the provisions of this Part, the procedure to be followed in relation
to appeals against administrative fines imposed by the Authority shall be regulated by the
provisions of this article.
(2) A person who is notified with a notice in writing given under article 32(3) may, within twenty
days from the date of such notification, lodge an appeal before the Tribunal objecting to the
administrative fine so fixed.
(3)

The Tribunal shall not annul an administrative fine as aforesaid unless it results to it that
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such fine could not at law be imposed in the circumstances of the case, or could not at law be fixed
in the amount established by the Authority due account being given to the principle of
proportionality.
(4) The Tribunal shall, without delay, set down the appeal for hearing at an early date, which
date shall in no case be later than forty days from the date of the service of the appeal on the
Authority.
(5) The appeal, and the notification of the date fixed for hearing, shall be notified to the
Authority without delay, and the Authority shall file its reply thereto within twenty days from the
date of the notification of the appeal.
(6) The decision of the Tribunal upon an appeal referred to in subarticle (2), confirming the
imposition of a fine established by the Authority or reducing any such fine, shall upon becoming res
judicata be deemed to be a decision of the Tribunal.

Decisions of the Administrative Review Tribunal.

39. (1) In determining an appeal the Tribunal shall take into account the merits of the appeal,
and may in whole or in part, confirm or annul the decision appealed from, giving in writing the
reasons for its decision and shall cause such decision to be made public and communicated to the
parties to the appeal.

Note: Marginal note to article 39 of Cap. 418 reflects substitution of the same as proposed in Bill
No. 179 currenlty before Parliament.
.

(2) Where the Tribunal considers that, having regard to its determination of the appeal and all
other relevant matters, there are sufficient reasons rendering it equitable to do so, it may, either
of its own motion or on application by a consumer being a party to the appeal, order that the
whole or part of the costs of any such party appearing before the Tribunal relating to the
engagement of a lawyer and, or of a technical adviser shall be paid to the consumer concerned by
any other party to the appeal named in the order.

Procedure of the Tribunal.
40. (1) The Tribunal shall endeavour to determine an appeal within one hundred and t wenty
days from the lapse of the period by when the Authority may file its reply to the aforesaid appeal
and in any case shall deliver its final decision not later than sixty days from when the parties
declare that they have concluded with their evidence and made their final submissions.

72

(2) The Tribunal in order to assist it in the exercise of its functions may appoint independent and
impartial experts to advise it on any issue that may be relevant to any appeal lodged before it. In
such cases the Tribunal shall be entitled to make both provisional and final orders in respect of the
payment of the costs and fees of such experts by any of the parties to the appeal.
(3) The Minister may subject to the provisions of this Act, by regulations prescribe the
procedure to be followed before the Tribunal, and subject thereto and to any other provisions of
this Act, the Tribunal may regulate its own procedure.
(4)

The Minister may by regulation amend any of the periods stated in subarticle (1).

Appeals pending for decision before the Telecommunications Appeals Board and, or the
Communications Appeals Board.
Cap. 490.
40A. The Minister for justice, after consultation with the Minister, may by notice in the Gazette, Note: Deletion of article 40A of Cap. 418 reflects the deletion of the said article as proposed in Bill
notwithstanding the provisions of article 24 of the Administrative Justice Act, assign to the No. 179 before Parliament.
Administrative Review Tribunal, the hearing and determination of any appeals that may have been
pending before the Telecommunications Appeals Board and, or the Communications Appeals Board
as on the 1st June 2012.

Appeal to the Court of Appeal.

EECC - Article 31 - Right of appeal

Cap. 490.

Article 41 of Cap. 418 is being amended to provide legal clarity that any party wh o feels aggrieved
by a decision of the Tribunal may file an appeal to the Court of Appeal on a point of law.

41.
Any party to an appeal to the Tribunal, who feels aggrieved by a decision of the Tribunal,
may on a point of law file an appeal to the Court of Appeal in terms of the Administrative Justice
Act.

Status of decision or directive pending an appeal before the Tribunal or the Court of Appeal.

EECC - Article 31 - Right of appeal

42. (1) The decision of the Authority pending an appeal whether before the Tribunal or the
Court of Appeal, shall stand and shall be adhered to by all the parties to whom the decision applies.
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(2) The Tribunal or the Court of Appeal, as the case may be, where it considers it to be Note: Article 42(2) of Cap. 418 reflects the amendment in Bill No. 179 currently before Parliament.
appropriate, may, on the application of a party to the appeal, suspend in whole or in part the
decision which is the subject of the appeal pending the final determination of the appeal. The
Tribunal or the Court of Appeal in deciding whether or not to suspend the decision shall state its
reasons and shall take into account all the relevant circumstances, including (a)

the urgency of the matter,

(b)

the effect on the party making the request if the application for suspension is not
upheld, and

(c)

the effect on competition and, or on end-users if the application is upheld:

Provided that a party, in making an application under this article, shall state the factual and
legal grounds establishing a prima facie case for the suspension of the decision. The Tribunal or the
Court of Appeal, as the case may be, shall on receipt of any such application order the notification
thereof to the other party or parties to the appeal affording them reasonable opportunity to make
their response thereto:
Provided further that the Tribunal or the Court of Appeal as the case may be, in determining
any such application may include such conditions as it considers necessary in the circumstances.

Collection of information regarding appeals.

EECC - Article 31 - Right of appeal

42A. The Authority shall collect information on the general subject matter of appeals, the number An amendment to article 42A of Cap. 418 to reflect the provision in Article 31(3) of the EECC
of requests for appeal, the duration of the appeal proceedings and the number of decisions to whereby Member States are required to provide information on decisions or judgments to the
grant interim measures. The Authority shall provide such information , as well as the decisions or European Commission.
judgments given, to the European Commission and, to BEREC after a reasoned request from either
body.

PART VIII
DISPUTE RESOLUTION
Disputes between persons holding an authorization.
43.

(1) Unless otherwise provided in any other law, in the event of a dispute occurring between :
(a)

EECC - Article 26 - Dispute resolution between undertakings

undertakings in Malta within the same communications sector in connection with Subarticle 43(1) of Cap. 418 is being amended to better reflect the provisions of Article 26 (Dispute
any obligations arising under any law, decision or authorisation condition which Resolution between undertakings) of the EECC.
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the Authority is entitled to enforce; or
(b)

(c)

A new proviso is being included with the objective of avoiding disputes notified to the Authority
being left pending in cases where the parties to the dispute inform the Authority that they are in
undertakings providing electronic communications networks and, or services in
the process of negotiating to settle the dispute amicably without the need for the Authority to
Malta on the one hand, and other undertakings providing electronic
further investigate the matter.
communications networks and, or services in other Member States benefitting
from obligations of access or interconnection on the other hand; or
undertakings providing electronic communications networks and, or services in
Malta on the one hand, and undertakings providing associated facilities in Malta
on the other hand:

with regard to any obligations arising under any law, decision or authorisation condition
which the Authority is entitled to enforce, the Authority shall, at the request of any party to the
dispute, investigate the matter and shall issue a binding decision to resolve the dispute in the
shortest possible time-frame, and in any case within four months from the date on which the
dispute was notified to it:
Provided that such period of four months may be extended in circumstances which the
Authority considers exceptional:
Provided further that if all the parties to a dispute agree not to pursue further with the
dispute with a view to achieving an amicable settlement on all the issues in dispute, and three
months elapse from when all parties do so agree to discuss an amicable settlement, then the
dispute shall be considered to be terminated at the lapse of the aforesaid period of three months if
during that period none of the parties in writing requests the continuation of the determination of
the dispute by the Authority. A party in making such a request shall also state its reasons therefor.
(2) The Authority may of its own initiative, investigate any suspected breach of any obligat ions
arising under any law, decision or authorisation condition which it is entitled to enforce.
(2A) The Authority may decide not to initiate an investigation referred to in subarticle (1) and, or
in subarticle (2) where it is satisfied that other means of resolving the dispute in a timely manner
are available to the parties or if legal proceedings in relation to the dispute have been initiated by
any party to the dispute:
Provided that where the Authority decides not to initiate an investigation it sh all inform the
parties of such a decision as soon as possible thereafter.
(3) Where the Authority decides not to initiate an investigation under subarticle (2), it shall
inform the parties of such a decision as soon as possible thereafter.
(4) If after four months from the date of a decision referred to in subarticle (3) the dispute is not
resolved and the party seeking redress has not initiated legal proceedings before the ordinary
courts or any other competent adjudicative forum, however so described, the Authority shall, at
the request of any of the parties to the dispute, initiate an investigation and give a decision in
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accordance with the provisions of this article.
Cap. 399.
(5) In giving a decision under this article the Authority shall in relation to disputes between
persons providing electronic communications services and, or networks, have regard to the
objectives under article 4 of the Electronic Communications (Regulation) Act.
(6) Without prejudice to the provisions of article 31, a person to whom a decision under this
article applies shall, saving the provisions of article 42, forthwith comply with that decision. If such
person fails to do so, he shall be deemed to have committed an infringement of this article. The
period of non-compliance shall be deemed to have commenced from the date of notification of the
decision of the Authority or from any such other date as may be communicated in the d ecision
which date shall in any case be on or subsequent to the date of notification of the decision:
Provided that if it results to the Authority that a breach of this Act, any other law, decision or
authorisation condition which the Authority is entitled to enforce has been committed by a party
to a dispute, the Authority may notwithstanding the provisions of this article apply the provisions
of articles 31 to 33.
(7) In issuing a decision under this article the Authority shall state the reasons on whi ch the
decision is based, and shall, subject to such requirements of commercial confidentiality as it may
deem appropriate, notify the parties to the dispute with a copy of the decision.
(8) The Authority shall publish notice of a decision given under th is article and shall indicate
where copies of, or information regarding the decision may be obtained.
(9) The procedure referred to in this article shall not preclude any party to the dispute from
bringing an action before the courts or any other competent adjudicative forum.
(10) The Minister may, in accordance with EU legislation, by regulation vary the periods stated in
subarticles (1) and (4).
(11) Nothing in this article shall preclude the Authority if it considers appropriate in any
circumstances that may arise in accordance with this article, either of its own initiative or at the
request of a party to a dispute, from undertaking any mediation in relation to the said dispute.

A new subarticle 43(11) of Cap. 418 in order to provide clarity that, where the Authority considers
it appropriate, it may either on its own initiative or on the request of a party to a dispute,
undertake mediation in relation to the said dispute. This subarticle also implements the provisions
of Article 26 (Dispute resolution between undertakings) of the EECC.

Disputes involving end-users.

EECC - Article 25 - Out-of-court dispute resolution
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44. (1) An end-user may refer a dispute with an undertaking to the Authority if such dispute
relates to an allegation of non-compliance by that undertaking with any law, decision, directive or
authorisation condition which the Authority is entitled to enforce:
Provided that in referring a dispute to the Authority in accordance with this article, the end user shall show prima facie that he has suffered prejudice as a direct result of the alleged non compliant act or omission of the undertaking.
(2) Upon receipt of any reference as aforesaid, or upon otherwise becoming aware of any such
dispute that the Authority believes should be investigated, the Authority shall notify all the parties
to the dispute that the matter is being investigated. In doing so the Authority shall regulate its own
procedure, which procedure shall, as far as is reasonably possible, be transparent, non discriminatory, simple, inexpensive and conducive to a prompt and fair settlement of the dispute,
and it shall afford all parties to the dispute reasonable opportunity to make their submissions and
to produce any relevant information:
Provided that the Authority may decide not to initiate an investigation in accordance with
this article where it is satisfied that other means of resolving the dispute in a timely manner are
available to the parties or if legal proceedings in relation to the dispute have been initi ated by any
party to the dispute.
(3) The Authority, in resolving any disputes referred to it under this article, may issue directives
to the person against whom the complaint has been lodged, requiring that person to comply with
any measure that the Authority may specify in accordance with its powers at law for the resolution
of the dispute:

An amendment in order to provide clarity that where, in a dispute lodged by an end-user, the enduser is requesting the payment of compensation and, or other civil redress the Authority may refer
such dispute for determination by the Consumer Claims Tribunal or the Sm all Claims Tribunal as
appropriate.

Provided that where, in a dispute lodged by an end-user consumer, the end-userconsumer is
requesting the payment of compensation and, or other civil redress and the amount involved does
not exceed the jurisdiction of the Consumer Claims Tribunal or the Small Claims Tribunal, the
Authority may refer such dispute for determination by the Consumer Claims Tribunal or the Small
Claims Tribunal as appropriate.
(4) The Authority shall make publicly available any rules of administrative procedure which it
may from time to time establish in relation to the handling of any disputes referred to it under this
article.
(5) The provisions of this article shall be without prejudice to the right of an end -user to have
recourse to any other body in resolving any such disputes.
(6) In issuing a decision under this article the Authority shall state the reasons on which it is
based, and shall, subject to such requirements of commercial confidentiality as it may deem
appropriate, notify the parties to the dispute with a copy of the decision.
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(7) The Authority shall publish notice of a decision given under this article and shall indicat e
where copies of, or information regarding the decision may be obtained.

Resolution of cross-border disputes.

EECC - Article 27 - Resolution of cross-border disputes

44A. (1) In the event of a dispute arising under any law or decision which the Auth ority is An amendment to subarticle 44A(1) of Cap. 418 whereby reference is made to undertakings in more than
entitled to enforce, involving undertakings persons enjoying authorisations in more than one one Member State and applies to all sectors falling under the mandate of the Authority. It is noted that
Member State, a person may request the Authority to co-ordinate its efforts with any relevant subarticle 44A(1) also covers disputes by end-users (persons) against undertakings.
regulatory authority in another Member State with a view to bringing about a resolution of the
dispute.
Cap. 399.
(2) In addition to subarticle (1), a dispute arising under the Electronic Communications
(Regulation) Act or the European Electronic Communications CodeDirectives between
undertakingsparties in different Member States, where the dispute lies within the competence of
the Authority and national regulatory authorities from other Member States, that dispute shall be
subject to the following procedure:

An amendment to subarticle 44A(2) of Cap. 418 is being proposed to implement the provisions of Article
27 (Resolution of cross-border disputes) of the EECC.

Cap. 399.
(a)

any personparty may refer such a dispute to the Authority, or to the other national
regulatory authorities concerned. The Authority shall coordinate with the other nation al
regulatory authorities and may consult with BEREC and where the dispute affects trade
between Malta and other Member States, the Authority shall notify the dispute to BEREC
in order to bring about a consistent resolution of thisthe dispute in accordance with the
objectives set out in Article 4 of the Electronic Communications (Regulation) Act :. In
doing so the Authority shall await the opinion of BEREC subsequent to the notification
before taking any action to resolve the dispute:
Provided that in exceptional circumstances where there is an urgent need to act,
in order to safeguard competition or protect the interests of end-users, the Authority
may, either at the request of the persons to the dispute or of its own initiative, adopt
interim measures.

(b) Provided that where the Authority makes a determination for the purposes of resolving a
dispute under this article, the provisions of article 43 of this Act shall, where applicable,
apply. In doing so the Authority may request BEREC to give an opinion as to the action to
be taken in accordance with the provisions of the European Electronic Communications
Directives to resolve the dispute. Where such a request has beenmade to BEREC, the
Auhtority shall wait for the opinion of BEREC before taking action to resolve the dispute.
This shall not preclude the Authority from taking urgent measures as necessary:
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Provided further that the Authority when imposing any obligations imposed on an
undertaking by the Authority in resolving a dispute shall respect the provisions of the
European Electronic Communications Code, and shall Directives and shall take the
utmost account of the opinion adopted by BEREC taken in accordance with paragraph 3
of Article 27 of the Electronic Communications Code, which opinion shall be adopte d
within thirty days.;
(b)

the Authority may enter into arrangements with other national regulatory authorities
whereby they may jointly decline to resolve a dispute where other mechanisms,
including mediation, exist and would better contribute to resolution of the dispute in
atimely manner in accordance with the provisions ofArticle 8 of the Framew ork
Directive. Sucharrangements shall include provision for the Authorityor the other
national regulatory authorities to informthe parties without delay where they agree to
jointlydecline to resolve the dispute:

Provided that if after four months the dispute is notresolved, where the dispute has not been
broughtbefore the courts by the party seeking redress, and ifeither party requests it, the Authority
shall coordinatewith the other national regulatory authorities in orderto bring about a resolution of
the dispute in accordancewith Article 8 of the Framework Directive, and takingthe utmost account
of any opinion adopted by BERECin relation to the dispute in question.
(3) The procedure referred to in this subarticle (2)(a) does not preclude a party person to the An amendment is being made whereby a person to a dispute may bring an action before the courts
dispute from bringing an action before the courts or any other competent adjudicative forum.
or any other competent adjudicative forum. The amendment also implements the provisions of
Article 27(6) (Resolution of cross-border disputes) of the EECC.
Cap. 399.

Amendment reflects the provision of Article 27 (Resolution of cross-border disputes) of the EECC
whereby disputes relating to the resolution of radio spectrum coordination have separate
(4) The provisions of this article shall not apply to disputes relating to radio spectrum
procedures as reflected in Article 28 (Radio Spectrum Coordination among Member States) of the
coordination covered by Part V of the Electronic Communications (Regulation) Act.
EECC. The provisions of Article 28 of the EECC are included under Cap 399.

PART IX
MISCELLANEOUS
Persons deemed public officers.
45. The members of the Board, the members of the advisory committees and all officers and Note: Amendment of article 45 of Cap. 418 is reflected in Bill No. 179 currently before Parliament.
employees of the Authority shall be deemed to be public officers within the meaning of the
Criminal Code.
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Power to make regulations.
46. (1) The Minister may, after consultation with the Authority, make regulations in respect of
any of the functions assigned to the Authority including such functions as may be assigned in
compliance with any international obligations of Malta and in respect of alternative dispute
resolution, or any other dispute or complaint handling procedures, however so described , relating
to any of the communications sectors regulated by the Authority, which regulations may also
provide for any such fees and, or charges however so described that may be payable to the
Authority in relation to the exercise of any such functions:

Subarticle 46(1) of Cap. 418 is being amended to enable the Minister, after consultation with the
Authority, to make regulations in respect of alternative dispute resolution, or any other dispute or
compliant handling procedures relating to any of the communications sectors regulated by the
Authority.

Provided that the Minister may establish the procedure to be followed by the Authority in
the investigation of any infringements and the enforcement of any sanctions that the Authority
may be empowered by law to impose.
(2) The Minister may, after consultation with the Authority, by order in the Gazette list in the
Second Schedule, any European Union legislation however so described or part thereof which is
directly applicable to Malta, which legislation, once so listed, shall be considered t o be a law
enforced by the Authority in accordance with its powers under Part VI:
Provided that the Minister may, after consultation with the Authority, by order in the
Gazette amend such list.

Exemption from liability.
47.
The members of the Board, officers and employees of the Authority in the performance of
their functions under this Act or any other law administered by the Authority, shall not be liable for
any loss or damage suffered by any person by reason of anything done or omitted to be don e in
good faith in the course of the administration of this Act or any other law.

Service of notice.
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48.
Where a notice however so described is required to be given by the Authority to any person
whether under this Act or under any other law administered by the Authority, the notice shall be
addressed to that person and shall be given to the person in any of the following ways:
(a) by delivering it to the person;
(b) by leaving it at the address at which the person ordinarily resides or carries on bu siness;
(c)

by sending it by registered post to the person at the address at which the person
ordinarily resides or carries on business;

(d)

if an address for the service of notices has been provided by the person, by leaving it at,
or sending it by registered post addressed to the person to that address;

(e)

in any case where the Authority considers that the immediate giving of the notice is
required, by sending it, by means of a facsimile machine or by electronic mail, to a
device or facility for the reception of facsimiles or electronic mail located at the address
at which the person ordinarily resides or carries on business or, if an address for the
service of notices has been furnished by the person, that address, provided that the
facsimile machine of the sender generates a message confirming successful transmission
of the total number of pages of the notice or the facility of the sender for the reception
of electronic mail generates a message confirming receipt of the electronic mail:

Provided that the provisions of paragraph (e) shall not apply to the notification of documents
filed before the Tribunal or any Court.

Proceedings for debts due to the Authority.
49. (1) Where the Authority desires to sue for the recovery of a debt due to the Autho rity under Note: Amendment of article 49(1) of Cap. 418 is reflected in Bill No. 179 currently before
any law which it is entitled to enforce for any licence or authorisation fee or other similar fee or Parliament.
charge however so described that may be due, the Chairman, the Chief Executive Officer or an
officer of the Authority duly authorised by the Authority to act on its behalf may make a
declaration on oath before the registrar, a judge or a magistrate wherein he states the nature of
the debt and the name of the debtor and confirm that it is due.
(2) The declaration referred to in subarticle (1) shall be served upon the debtor by means of a
judicial act and it shall have the same effect as a final judgement of the competent court unless the
debtor shall, within a period of twenty days from service upon him of the said declaration, oppose
the claim by filing an application demanding that the court declare the claim unfounded.
(3) The application filed in terms of subarticle (2) shall be served upon the Authority, which shall
be entitled to file a reply within a period of twenty days. The court shall appoint the application for
hearing on a date after the lapse of that period.
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(4) Any debts due to the Authority in accordance with this article shall be prescribed by the
lapse of the period of five years from the date on which the debt was due.

Name of the Authority not to be used in any advertisement.
50. (1) An undertaking shall not, without the written prior consent of the Authority, make or
cause to be made any representation in any visual or aural form, either specifically or by
implication, to the effect that:
(a)

any goods or services supplied by any undertaking have the approval of the
Authority; or

(b)

any activity carried out by any undertaking has the approval, or is conducted with
the co-operation or assistance of the Authority.

(2) Where the name, tradename, trademark or the designation of any goods or service provided
or supplied by an undertaking appears in relation to a representation referred to in subarticle (1),
that undertaking shall be deemed for the purposes of this article to have caused the representation
to be made unless it proves that the representation was made without its knowledge or
connivance.
(3) An undertaking convicted under this article shall be liable to a fine (multa) of not less than An amendment to subarticle 50(3) of Cap. 418 is being proposed in order to increase the maximum
five hundredone thousand euro (€1,0500) and not more than five ten thousand euro (€10,5000).
fine.

FIRST SCHEDULE
(Article 5(3))
In accordance with the provisions of paragraph (ii) of the proviso to article 5(3), the following
public authority has been delegated to issue the following type of authorisation:

Name of public authority

Authority for Transport in Malta

Type of authorization

An update to the First Schedule of Cap. 418 is being proposed to reflect the current delegation of
‘Ship Station Licences’ to the Authority for Transport in Malta (TM).

Ship station licenses (individual
authorisations)
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SECOND SCHEDULE
(Article 46(2))
The following legislation is being listed in accordance with the provisions of article 46(2):
(i) Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13 June 20 12 on
roaming on public mobile communications networks within the Union; and
(ii) Regulation (EU) 2015/2120 of the European Parliament and of the Council of the 25 November
2015 laying down measures concerning open internet access and amending Directive 2002/22/EC
on universal service and users’ rights relating to electronic communications networks and services
and Regulation (EU) No 531/2012 on roaming on public mobile communications networks within
the Union.
(iii) Regulation (EU) 2018/644 of the European Parliament and of the Council of 18 April 2018 on
cross-border parcel delivery services;
(iv) Regulation (EU) 2018/302 of the European Parliament and of the Council of 28 February 2018
on addressing unjustified geo-blocking and other forms of discrimination based on customers’
nationality, place of residence or place of establishment within the internal market and amending
Regulations (EC) No 2006/2004 and (EU) 2017/2394 and Directive 2009/22/EC.
(v) Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14 June 2017 on
cross border portability of online content services in the internal market.
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Appendix II:
Proposed amendments to the Electronic Communications (Regulation) Act (‘Cap. 399’)
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Proposed amendments

Explanatory Notes

CHAPTER 399
ELECTRONIC COMMUNICATIONS (REGULATION) ACT
To regulate Electronic Communications.

The Electronic Communications (Regulation) Act was enacted in 1997 with the objective of paving
the way for the liberalisation of the electronic communications market, and amended in 2004 in
line with 2002 EU telecoms framework as a result of Malta’s accession to the EU. The Act was
further revised in 2010 in line with the 2009 EU telecoms framework.

ACT XXXIII of 1997, as amended by Acts XIX of 1998, XVIII of 2000, VI of 2001, XXVII of 2002, IX of Amendments to the Act are being proposed in order to, amongst others, implement the 2018
2003 and VII of 2004; Legal Notice 425 of 2007; Acts XXX of 2007, XII of 2010, IX of 2011 and V of European Electronic Communications Code (referred to as the EECC) whilst also factoring changes
2012; Legal Notice 180 of 2012; and Acts VIII of 2014, XVIII of 2016 and XI of 2018.
to reflect matters consequential to the realities of the Maltese electronic communications market,
within the boundaries set by the European framework.

PART I
PRELIMINARY
Short title.
1.

The short title of this Act is the Electronic Communications (Regulation) Act.

Interpretation.
2.

In this Act, and in regulations made thereunder, unless the context otherwise requires:

A number of definitions in Article 2 of Cap 399 are amended or included in line with the principles
of technology neutrality and to keep pace with technological developments experienced by the
electronic communications sector. The definitions reflect those adopted by the EECC.

"access" means the making available of facilities and, or services, to another undertaking, under Article 2(27) of the EECC.
defined conditions, on either an exclusive or a non-exclusive basis, for the purpose of providing
electronic communications services including when they are used for the delivery of information
society services or broadcast content services. It covers inter alia:
(a)

access to network elements and associated facilities, which may involve the connection
of equipment, by fixed or non-fixed means (in particular this includes access to the local
loop and to facilities and services necessary to provide services over the local loop);
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(b)

access to physical infrastructure including buildings, ducts and masts;

(c)

access to relevant software systems including operational support systems;

(d)

access to information systems or databases for pre-ordering, provisioning, ordering,
maintaining and repair requests, and billing;

(e)

access to number translation or systems offering equivalent functionality;

(f)

access to fixed and mobile networks, in particular for roaming;

(g)

access to conditional access systems for digital television services and access to virtual
network services;

"Access Directive" means Directive 2002/19/EC of the European Parliament and of the Council of The definition for ‘Access Directive’ is being deleted as it has been superseded by the European
the 7th March, 2002 on access to, and interconnection of, electronic communications networks Electronic Communications Code - Directive (EU) 2018/1972 (hereafter ‘EECC’).
and associated facilities, as may be amended from time to time;
"this Act" means the Electronic Communications (Regulation) Act, and includes any regulations made
thereunder unless the context otherwise requires;
"apparatus" means any equipment or machinery however so described;
"associated facilities" means those associated services, physical infrastructures and other facilities or Article 2(10) of the EECC.
elements associated with an electronic communications network and, or an electronic communications
service which enable and, or support the provision of services through that network and, or service or
have the potential to do so, and include inter alia buildings or entries to buildings, building wiring,
antennae, towers and other supporting constructions, ducts, conduits, masts, manholes, and
cabinets;
"associated services" means thosea services associated with an electronic communications The definition for ‘associated services’ is being updated to be in line with Article 2(11) of the
network and, or an electronic communications service which enables and, or supports the EECC.
provision, self-provision or automated provision of services through that network and, or service
or haves the potential to do so and includes inter alia number translation or systems offering
equivalent functionality, conditional access systems and electronic programme guides (EPGs), as
well as other services such as identity, location and presence services;
"Authorisation Directive" means Directive 2002/20/EC of the European Parliament and of the The definition for ‘Authorisation Directive’ is being deleted as it has been superseded with the
Council of the 7th March, 2002 on the authorisation of electronic communications networks and EECC.
services, as may be amended from time to time;
"authorised undertaking” means an undertaking deemed to be authorised in accordance with this
Act;

The definition is being deleted as it is no longer used in Cap 399.
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Cap. 418
"the Authority" means the Malta Communications Authority established under the Malta
Communications Authority Act;
"BEREC" means the Body of European Regulators for Electronic Communications; established by The definition of ‘BEREC’ is being updated to reflect that BEREC is established by Regulation (EU)
Regulation (EU) 2018/1971 of the European Parliament and of the Council of 11 December 2018 2018/1971. This Regulation replaces Regulation (EC) No 1211/2009.
establishing the Body of European Regulators for Electronic Communications (BEREC) and the
Agency for Support for BEREC (BEREC Office);
"cable television networks" means any mainly wire-based infrastructure established primarily for
the delivery or distribution of radio or television broadcast to the public;
"call" means a connection established by means of a publicly available communications service
allowing two-way voice communication;

The definition is being deleted as it is no longer used in the revised Cap. 399.

"conditional access system" means any technical measure, authentication system and, or The definition for ‘conditional access system’ is being updated to be in line with Article 2(12) of
arrangement whereby access to a protected radio or television broadcasting service in intelligible the EECC.
form is made conditional upon subscription or other form of prior individual authorisat ion;
"consumer" means any natural person who uses or requests a publicly available electronic
communications service, for purposes which are outside his trade, business, craft or profession;

The definition for ‘consumer’ is being updated to be in line with Article 2(15) of the EECC.

“the Council” means the Council of the European Union;

A new definition of ‘the Council’ is being included in Cap. 399 referring to Council of the
European Union.

"decision" includes any determination, directive, measure, requirement or specification however
so described made by the Authority and the word "decision" shall be construed accordingly;
“Decision No 676/2002/EC” means Decision No 676/2002/EC of the European Parliament and of the A new definition ‘Decision No 676/2002/EC’ is being included in Cap. 399 referring to the EU Radio
Council of 7 March 2002 on a regulatory framework for radio spectrum policy in the European Spectrum Decision.
Community (Radio Spectrum Decision);
"Directive on Privacy and Electronic Communications" means Directive 2002/58/EC of the The definition is no longer used under revised Cap 399.
European Parliament and of the Council of the 12th July, 2002 concerning the processing of
personal data and the protection of privacy in the electronic communications sector, as may be
amended from time to time;
“Directive 2008/63/EC” means Directive 2008/63/EC of 20 June 2008 on competition in the markets in
telecommunications terminal equipment;
Cap. 413.

The definition ‘disabled end-users’ is being deleted and replaced with ‘end-users with disabilities’
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"disabled end-users" means a person with a disability as defined in the Equal Opportunities in order to be in line with the terminology used in the EECC.
(Persons with Disability) Act, whose special needs as an end-user are either due to disability or
related to ageing
“Electronic Communications Code” means Directive (EU) 2018/1972 of the European Parliament A new definition ‘Electronic Communications Code’ is being included in Cap. 399 referring to the
and of the Council of the 11 December 2018 establishing the European Electronic Communications EECC.
Code;
"electronic communications network" means transmission systems, whether or not based on a The definition ‘electronic communications network’ is being updated to be in line with Article
permanent infrastructure or centralised administration capacity, and, where applicable, switching 2(1) of the EECC.
or routing equipment and other resources, including network elements which are not active, which
permit the conveyance of signals by wire, by radio, by optical or by other electromagnetic means,
including satellite networks, fixed (circuit-switched and packet-switched, including Internet) and
mobileterrestrial networks, electricity cable systems, to the extent that they are used for the
purpose of transmitting signals, networks used for radio and television broadcasting, and cable
television networks, irrespective of the type of information conveyed;
"electronic communications service" means a service normally provided for remuneration through
electronic communications networks, which encompasses, with the exception of services providing
or exercising editorial control over, content transmitted using electronic communications networks
and services, the following types of services:

(a)

“internet access service” as defined in point (2) of the second paragraph of Artic le 2 of
Regulation (EU) 2015/2120;

(b)

interpersonal communications service; and

(c)

services consisting wholly or mainly in the conveyance of signals such as transmission
services used for the provision of machine-to-machine services and for broadcasting;

The definition ‘electronic communications service’ is being amended to be in line with Article 2(4)
of the EECC. The EECC redefines the concept of electronic communications services based on a
functional approach. It contains the following types of service categories: (i) i nternet access
services, (ii) interpersonal communications services, distinguishing between number-based
interpersonal communications services and number-independent interpersonal communications
services, and (iii) conveyance of signals (services for M2M, broadcasting).

consists wholly or mainly in the conveyance of signals on electronic communications networks,
including telecommunications services and transmission services in networks used for
broadcasting, but exclude services providing, or exercising editorial control over, content
transmitted using electronic communications networks and services; it does not include
information society services, as defined in the Electronic Commerce Act, which do not consist
wholly or mainly in the conveyance of signals on electronic communications networks
“emergency communication” means communications by means of interpersonal communications A new definition for ‘emergency communication’ as reflected in Article 2(38) of the EECC is being
services between an end-user and the PSAP with the goal to request and receive emergency relief included in Cap. 399.
from emergency services;
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“emergency service” means a service, recognised as such by the Government, that provides A new definition for ‘emergency service’ as reflected in Article 2(39) of the EECC is being included
immediate and rapid assistance in situations where there is, in particular, a direct risk to life or in Cap. 399.
limb, to individual or public health or safety, to private or public property, or to the environment,
in accordance with national law;
"end-user" means a user not providing public electronic communications networks or publicly The definition ‘end-user’ is being amended to be in line with Article 2(14) of the EECC.
available electronic communications services;
Cap. 413.
"end-users with disabilities" means persons with disabilities as defined in the Equal Opportunities
(Persons with Disability) Act, whose special needs as an end-user are either due to disability or
related to ageing;

The definition ‘end-user with disabilities’ replaces the definition ‘disable end-users’ to be in line
with the EECC.

"European Electronic Communications Directives" means Directive 2002/21/EC of the European The definition for ‘European Electronic Communications Directive’ is being deleted as it has been
Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic superseded with the EECC.
communications networks and services (Framework Directive); Directive 2002/20/EC on the
authorisation of electronic communications networks and services (Authorisation Directive),
Directive 2002/19/EC on access to, and interconnection of, electronic communications networks
and associated facilities (Access Directive), Directive 2002/22/EC on universal service and user’s
rights relating to electronic communications networks and services (Universal Service Directive)
and Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the protection of privacy in the electronic
communications sector (ePrivacy Directive) as may be amended from time to time;
"exclusive rights" means a right granted to an undertaking reserving to it the right to provide an The definition ‘exclusive rights’ is being deleted as it is no longer used in Cap. 399.
electronic communications service or to undertake an electronic communications activity within a
given geographical area to the exclusion of other undertakings;
“Frequency Plan” means the National Frequency Allocation Plan as adopted by the Authority and A new definition ‘Frequency Plan’ is included in Article 2 of Cap 399. This was previously defined under
published in accordance with the provisions of this Act;
article 36(1) of Part V of Cap 399 (Radio Frequencies Management).
"Framework Directive" means Directive 2002/21/EC of the European Parliament and of the Council
of the 7th March, 2002 on a common regulatory framework for electronic communications
networks and services, as may be amended from time to time;

The definition for ‘Framework Directive’ is being deleted as it has been superseded by the EECC.

"general authorisation" means the legal framework established by or under this Act ensuring rights
for the provision of electronic communications networks or services and laying down sector
specific obligations that may apply to all or to specific types of electronic communications
networks and services in accordance with this Act;
"harmful interference" means interference which endangers the functioning of a r adio navigation Article 2(20) of the EECC.
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service or of other safety services or which otherwise seriously degrades, obstructs or repeatedly
interrupts a radio communications service operating in accordance with the applicable
international, European Union or national regulations;
“harmonised radio spectrum” means radio spectrum for which harmonised conditions relating to
its availability and efficient use have been established by way of technical implementing measures
in accordance with Article 4 of EU Decision No 676/2002/EC (Radio Spectrum Decision);

A new definition ’harmonised radio spectrum’ as reflected in Article 2(25) of the EECC is being included
in Cap. 399.

"interconnection" means a specific type of access implemented between public network operators The definition ‘interconnection’ is being amended to be in line with Article 2(28) of the EECC.
by means of the physical and logical linking of public electronic communications networks used by
the same or a different undertaking in order to allow the users of one undertaking to communicate
with users of the same or another undertaking, or to access services provided by another
undertaking where such . Sservices aremay be provided by the parties involved or other parties
who have access to the network. Interconnection is a specific type of access implemented between
public network operators;
“interpersonal communications service” means a service normally provided for remuneration that
enables direct interpersonal and interactive exchange of information via electronic communications
networks between a finite number of persons, whereby the persons initiating or participating in the
communication determine its recipient(s) and does not include services which enable interpersonal and
interactive communication merely as a minor ancillary feature that is intrinsically linked to another
service;

A new definition ‘interpersonal communications service’ as reflected in Article 2(5) of the EECC is
being included in Cap. 399. Also refer to the revised definition of ‘electronic communication
service’.
Interpersonal communications services are services that enable interpersonal and interactive
exchange of information, covering services like traditional voice calls between two individuals but
also all types of emails, messaging services, or group chats. Interpersonal communications
services only cover communications between a finite, that is to say not potentially unlimited,
number of natural persons, which is determined by the sender of the communication.
Interpersonal communications services are subdivided between ‘number-dependent’ and
‘number-independent’ services. The former includes standard telephony services, while the latter
encompasses certain OTT services like WhatsApp and others.

"internal market" means the internal market of the European Union;
"ITU Radio Regulations" means the Radio Regulations annexed to, or regarded as being annexed to
the most recent International Telecommunications Convention of the International
Telecommunications Union (ITU) which is in force at that time;
"local loop" means the physical path used by electronic communications signals circuit connecting The definition ‘local loop’ is being updated to be in line with Article 2(30) of the EECC.
the network termination point to a distribution frame or equivalent facility in the fixed public
electronic communications network;
"Member State" means a Member State of the European Union;
"the Minister" means the Minister responsible for communications;
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"national regulatory authority" means the body or bodies notified for the purposes of European
Union law to the European Commission by a Member State as having been assigned tasks in the
regulation of electronic communications services, electronic communications networks, associated
facilities and associated services;
"network termination point" means the physical point at which an end-usersubscriber is provided The definition ‘network termination point’ is being updated to be in line with Article 2(9) of the
with access to a public electronic communications network;, and which in the case of networks EECC.
involving switching or routing, the network termination pointis identified by means of a specific
network address, which may be linked to a subscribernumber or name of an end-user;
“number-based interpersonal communications service” means an interpersonal communications service Implements EECC Article 2(6).
which connects with publicly assigned numbering resources, namely, a number or numbers in national or
Number-based interpersonal communications services comprise both services to which end-users’
international numbering plans, or which enables communication with a number or numbers in national
numbers are assigned for the purpose of ensuring end-to-end connectivity and services enabling endor international numbering plans:
users to reach persons to whom such numbers have been assigned. The mere use of a number as an
Provided that the mere use of a number as an identifier should not be considered to be identifier should not be considered to be equivalent to the use of a number to connect with publicly
equivalent to the use of a number to connect with publicly assigned numbers and should therefore, in assigned numbers and should therefore, in itself, not be considered to be sufficient to qualify a service
itself, not be considered to be sufficient to qualify a service as a number-based interpersonal as a number-based interpersonal communications service.
communications service;
"operator" means an undertaking providing or authorised to provide a public electronic The definition ‘operator’ is being updated to be in line with Article 2(29) of the EECC.
communications network or an associated facility;
"prescribed" means prescribed by regulations made under this Act;
"provision of an electronic communications network" means the establishment, operation, control
or making available of such a network;

The definition ‘provision of an electronic communications network’ is being deleted as it is no
longer used in Cap 399.

"public electronic communications network" means an electronic communications network used The definition ‘public communications network’ is being updated to be in line with Article 2(8) of
wholly or mainly for the provision of electronic communications services available to the public the EECC.
which support the transfer of information between network termination points;
"public pay telephone" means a telephone available to the general public, for the use of which the The definition ‘public pay telephone’ is being deleted from Cap. 399 as it is no longer required.
means of payment may include coins and, or credit and, or debit cards and, or pre-payment cards,
including cards for use with dialling codes;
“public safety answering point” or “PSAP” means a physical location where an emergency A new definition ‘public safety answering point’ or ‘PSAP’ as reflected in Article 2(36) of the EECC
communication is first received under the responsibility of a public authority or a private is being included in Cap. 399.
organisation recognised by Government;
"publicly available electronic communications service" means an electronic communications
service available to the public;
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"publicly available telephone service" means a service made available to the public for originating
and receiving, directly and indirectly, national or national and international calls through a number
or numbers in a national or international telephone numbering plan

The definition ‘publicly available telephone service’ is being deleted. The term ‘publi cly available
telephone service’, which was exclusively used in Directive 2002/22/EC (Universal Service
Directive) and widely perceived as referring to traditional analogue telephone services, is being
replaced by the technologically neutral term ‘voice communications services’ as reflected in the
EECC.

“radio spectrum allocation” means the designation of a given radio spectrum band for use by one
or more types of radio communications services, where appropriate, under specified conditions;

A new definition ‘radio spectrum allocation’ as reflected in Article 2(19) of the EECC is being
included in Cap. 399.

“Regulation (EU) No 531/2012” means Regulation (EU) No 531/2012 of the European Parliament and
of the Council of 13 June 2012 on roaming on public mobile communications networks within the Union;
“Regulation (EU) 2015/2120” means Regulation (EU) 2015/2120 of the European Parliament and of
the Council of 25 November 2015 laying down measures concerning open internet access and
amending Directive 2002/22/EC on universal service and users’ rights relating to electronic
communications networks and services and Regulation (EU) No 531/2012 on roaming on public
mobile communications networks within the Union;
“RSPG” means the Radio Spectrum Policy Group established by the European Commission Decision of A new definition ‘RSPG’ is being included in order to define the Radio Spectrum Policy Group
11 June 2019 setting up the Radio Spectrum Policy Group;
established by the European Commission Decision of 11 th June 2019 setting up the Radio
Spectrum Policy Group.
"satellite earth station network" mean a configuration of two or more earth stations which inter work by means of a satellite;
“security of networks and services” means the ability of electronic commu nications networks and A new definition ‘security of networks and services’ as reflected in Article 2(21) of the EECC is
services to resist, at a given level of confidence, any action that compromises the availability, being included in Cap. 399.
authenticity, integrity or confidentiality of those networks and services, of stored or transmitted or
processed data, or of the related services offered by, or accessible through, those electronic
communications networks or services;
“shared use of radio spectrum” means access by two or more users to use the same radio A new definition ‘shared use of radio spectrum’ as reflected in Article 2(26) of the EECC is being
spectrum bands under a defined sharing arrangement, authorised on the basis of a general included in Cap. 399.
authorisation, individual rights of use for radio spectrum or a combination thereof, including
regulatory approaches such as licensed shared access aiming to facilitate the shared use of a radio
spectrum band, subject to a binding agreement of all parties involved, in accordance with sharing
rules as included in their rights of use for radio spectrum in order to guarantee to all users
predictable and reliable sharing arrangements, and without prejudice to the application of
competition law;
"significant market power" or “SMP” means a position equivalent to dominance enjoyed by an
undertaking either individually or jointly with others that is to say a position of economic strength
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affording it the power to behave to an appreciable extent independently of competitors,
customers and ultimately consumers;
"special rights" means the rights that are granted to a limited number of undertakings which,
within a given geographical area:
(i)

designates or limits to two or more the number of such undertakings authorised to
provide an electronic communications service or undertake an electronic
communications activity, otherwise than according to objective, proportional and non discriminatory criteria, or

(ii)

confers on undertakings, otherwise than according to such criteria, legal or regulatory
advantages which substantially affect the ability of any other undertaking to provide
the same electronic communications activity in the same geographical area under
substantially equivalent conditions;

"spectrum allocation" means the designation of a given frequency band for use by one or more
types of radio communications services, where appropriate, under specified conditions ;

The definition ‘spectrum allocation’ is being deleted as it has been substituted with the term ‘radio
spectrum allocation’.

"subscriber" means any person who or which is party to a contract with the provider of publicly
available electronic communications services for the supply of such services ;

The definition ‘subscriber’ is being deleted as reference to ‘subscriber’ is no longer used in Cap. 399.

“terminal equipment” means terminal equipment as defined in point (1) of Article 1 of EU
Commission Directive 2008/63/EC;

A new definition ‘terminal equipment’ as reflected in Article 2(41) of the EECC is being included in
Cap. 399.

Cap.490.
"Tribunal" means the Administrative Review Tribunal established by article 5 of the Administrative
Justice Act;
"undertaking" means a person providing or authorised to provide electronic communications
networks and, or services or associated facilities;
"universal services" means the minimum set of services of specified quality which is available to all
users regardless of their geographical location and, in the light of specific national conditions, at an
affordable price as may be defined by or under this Act;
"Universal Service Directive" means Directive 2002/22/EC of the European Parliament and of the The definition for ‘Universal Service Directive’ is deleted as it has been superseded by the EECC.
Council of the 7th March, 2002 on universal service and users’ rights relating to electronic
communications networks and services as may be amended from time to time;
"user" means any person using or requesting a publicly available electronic communicati ons
service;
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“very high capacity network” means either an electronic communications network which consists A new definition ‘very high capacity networks’ as reflected in Article 2(2) of the EECC is being
wholly of optical fibre elements at least up to the distribution point at the serving location, or an included in Cap. 399.
electronic communications network which is capable of delivering, under usual peak-time
conditions, similar network performance in terms of available downlink and uplink bandwidth,
resilience, error-related parameters, and latency and its variation:
Provided that network performance can be considered similar regardless of whether the
end-user experience varies due to the inherently different characteristics of the medium by which
the network ultimately connects with the network termination point; and
“voice communications service” means a publicly available electronic communications service
which uses specifically assigned numbering resources from the national numbering plan for
originating and receiving, directly or indirectly, national calls or national and international calls
through a number or numbers in a national or international numbering plan. “Voice
communications service’’ is a subset of ’’number-based interpersonal communications service’’.

Implements EECC Article 2(32).
This definition replaces that of ‘publicly available telephone service’ used in the previous
European Electronic Communications Framework. The term ‘publicly available telephone service’,
which was exclusively used in Directive 2002/22/ EC and widely perceived as referring to
traditional analogue telephone services, is being replaced by the more current and technological
neutral term ‘voice communications service’.

"wide-screen television service" means a television service that consists wholly or partially of This definition is being deleted as it is no longer used under Cap 399.
programmes produced and edited to be displayed in a full height wide-screen format. The 16:9
format is the reference format for wide-screen television services.

PART II
REGULATION OF ELECTRONIC COMMUNICATIONS
1. Competent Authority to regulate Electronic Communications
Malta Communications Authority.
Cap. 418.
3.
(1) The Malta Communications Authority established under the Malta Communications
Authority Act shall be the competent authority to regulate electronic communications under this
Act and, insofar as is provided in this Act, to enforce the provisions of this Act.
(2) The Authority shall have a separate annual budget which it shall implement autonomously,
which budget shall be made public. The Authority shall be afforded adequate financial and human
resources to carry out its functions under this Act and under any other applicable laws relating to
electronic communications which the Authority is entitled to enforce, including such resources to
enable the Authority to actively participate in and contribute to BEREC and to any functions

EECC - Article 9
Subarticle 3(2) of Cap. 399 is being amended to strengthen the independence and accountability
of the Authority and to reflect Article 9 (Regulatory Capacity of national regulatory authorities) of
the EECC.
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related to international cooperation.
(3) In fulfilling its functions and duties under this Act and under any other laws relating to The BEREC goals of promoting greater regulatory coordination and consistency must be actively
electronic communications which the Authority is entitled to enforce, the Authority shall actively supported by the Authority. Subarticle 3(3) of Cap. 399 is being amended to reflect Article 10
support the goals ofthe BEREC of promoting greater regulatory coordination and consistency (Participation of national regulatory authorities in BEREC) of the EECC.
herence in the application of the EuropeanElectronic Communications Code Directives, and shall
also take the utmost account of the guidelines, opinions, recommendations, and common
positions, best practices and methodologies adopted by BEREC when the Authority is adopting
decisions for national markets.
(4) In the exercise of its functions and duties under this Act and under any other laws relating to Subarticle 3(4) of Cap. 399 is updated to refer to the EECC - namely Article 38 of the EECC
electronic communications which the Authority is entitled to enforce, the Authority shall take (Harmonisation Procedures) instead of the former EU Framework Directive.
utmost account of the relevant European Commission recommendations. With reference to
recommendations issued in accordance with Article 1938 of the Electronic Communications
CodeFramework Directive, the Authority shall, if it chooses not to follow a recommendation,
inform the European Commission, giving the reasons for its position.
(5) The Authority shall work with the European Commission and BEREC to identify the types of Subarticle 3(5) of Cap. 399 is deleted as the provision is now reflected in the proposed new
instruments and remedies best suited to address particular types of situations in the marketplace.
subarticle 4(4) of Cap. 399.

Objectives of the Authority.
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4.
(1) In the carrying out of its tasks at law, tThe Authority shall objectives of the Authority,, to Article 4 of Cap 399 is being updated to reflect the objectives pertaining to the Authority in line
the extent that it is empowered at law, pursue and take the utmost account of each of the with Article 3 (General Objectives of the Authority) - specifically Article 3(2) and Article 3(3) - of
following policy objectivesin the exercise of its functions under this Act shall include:
the EECC. In addition to the existing three primary objectives of promoting competition, the
internal market and end-user interests, the EECC promotes the take-up of very high capacity
(a) promote connectivity and access to, and take-up of, very high capacity networks,
networks for citizens and businesses.
including fixed, mobile and wireless networks, by all citizens and businesses of the
European Union;
(b)

promote competition in the provision of electronic communications networks and
associated facilities, including efficient infrastructure-based competition, and in the
provision of electronic communications services and associated services;

(c)

contribute to the development of the internal market by removing remaining obstacles
to, and facilitating convergent conditions for, investment in, and the provision of,
electronic communications networks, electronic communications services, associated
facilities and associated services, throughout the European Union, by developing
common rules and predictable regulatory approaches, by favouring the effective,
efficient and coordinated use of radio spectrum, open innovation, the establishment
and development of trans-European networks, the provision, availability and
interoperability of pan-European services, and end-to-end connectivity;

(d)

promote the interests of the citizens of the European Union, by ensuring connectivity
and the widespread availability and take-up of very high capacity networks, including
fixed, mobile and wireless networks, and of electronic communications services, by
enabling maximum benefits in terms of choice, price and quality on the basis of
effective competition, by maintaining the security of networks and services, by ensuring
a high and common level of protection for end-users through the necessary sector
specific rules and by addressing the needs, such as affordable prices, of specific social
groups, in particular end-users with disabilities, elderly end-users and end-users with
special social needs, and choice and equivalent access for end-users with disabilities:

Provided that where the European Commission establishes benchmarks and reports on the
effectiveness of the measures taken by the Authority towards achieving the objectives referred to
this subarticle, the Authority shall, where necessary, assist the European Commission.
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(a) to promote competition in accordance with this Act by (i) eensuring that users, including disabled end-users, elderly end-users, and end-users
with special social needs, derive maximum benefit in terms of choice, price and
quality;
(ii) ensuring that there is no distortion or restriction of competition in the electronic
communications sector including the transmission of content; and
(iii) encouraging efficient use and ensuringthe effective management of radio
frequencies and numbering resources;
(b) to contribute to the development of the internal market by (i) removing remaining obstacles to the provision of electronic communication
networks, associated facilities and services and electronic communications services
at European Union level;
(ii) encouraging the establishment and development of trans-European networks and
the interoperability of transnational services and end-to-end connectivity; and;
(iii) working with electronic communications national regulatory authorities in Member
States, BEREC and with the European Commission in a transparent manner so as to
ensure the development of consistent regulatory practice and the consistent
application of European Union law in this field;
(c) to promote the interests and rights of users within the European Union by (i) ensuring that all users have access to a universal service;
(ii) ensuring a high level of protection for users in their dealings with undertakings, in
particular by ensuring the availability of simple and inexpensive dispute resolution
procedures carried out by a body that is independent of the parties involved;
(iii) contributing towards ensuring a high level protection of personal data and privacy;
(iv) promoting the provision of clear, comprehensive and up-to-date information, in
particular requiring transparency of tariffs and conditions for using publicly
available electronic communications services;
(v) addressing the needs of specific social groups, in particular disabled end -users,
elderly end-users and end-users with special social needs;
(vi) ensuring that the integrity and security of public communications networks are
maintained; and
(vii) promoting the ability of end-users to access and distribute information or run
applications and services of their choice;
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(d) ensuring that in so far as is practicable that there are provided in Malta such electronic
communications services as satisfy all reasonable demands for such services including
emergency services, public call services and directory information services.
(2) The Authority shall, in pursuit of the policy objectives referred to in subthis aarticle (1), apply Subarticle 4(2) is being amended to be in line with the provision of Article 3 (General Objectives)
objective, transparent, non-discriminatory and proportionate regulatory principles by, inter alia:
of the EECC - specifically Article 3(4) thereof.
(a) promoteing regulatory predictability by ensuring a consistent regulatory approach over
appropriate review periods and through cooperation with other national regulatory and
competent authorities in other Member States, with BEREC, with the RSPG and with the
European Commission;
(b) ensure ing that, in similar circumstances, there is no discrimination in the treatment of
providers of undertakings providing electronic communications networks and services;
(c) apply national law and European Union law in a technically neutral fashion, to the extent
that this is consistent with the achievement of the objectives set out in su barticle (1)
safeguarding competition to the benefit of users and promoting, where appropriate,
infrastructure-based competition;
(d) promoteing efficient investment and innovation in new and enhanced infrastructures,
including by ensuring that any access obligation takes appropriate account of the risk incurred
by the investing undertakings and by permitting various cooperative arrangements between
investors and parties seeking access to diversify the risk of investment, whilst ensuring that
competition in the market and the principle of non-discrimination are preserved;
(e) takeing due account of the variety of conditions relating to infrastructure, competition, the
circumstances of end- and users and, in particular, consumers in the various geographic areas in
Malta including local infrastructure managed by natural persons on a not -for-profit basis that
may exist in Malta; and
(f) impose ing ex-ante regulatory obligations only to the extent necessary to secure where there
is no effective and sustainable competition in the interest of end-users and relax or lift such
obligations and relaxing or lifting such obligations as soon as that condition is fulfilled.; and
(g)
taking the utmost account of the desirability of making regulations technologically
neutral, in particular with regards to those designed to ensure effective competition.
(3) The Authority shall in performance of its functions at law, act impartially, objectively, A new subarticle 4(3) in Cap 399 is being proposed to reflect the provisions of Article 6(2) on the EECC
transparently and in a non-discriminatory and proportionate manner.
on the independence of the Authority.
(4) The Authority shall contribute to the development of the internal market by working in a A new subarticle 4(4) in Cap 399 is being proposed to reflect the provisions of Article 32(2) of the EECC
transparent manner with the national regulatory authorities of other Member States, the European on the internal market for electronic communications.
Commission and BEREC, in order to ensure the consistent application in all Member States of the
Electronic Communications Code. In doing so the Authority shall, in particular, work with the European
Commission and BEREC to identify the types of instruments and remedies best suited to address
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particular types of situations in the market.

Strategic planning and coordination of radio spectrum policy.
4A. (1) The Authority shall cooperate with the competent authorities in other Member States and the
European Commission in the strategic planning and harmonisation of the use of radio spectrum in the
European Union in accordance with European Union policies for the establishment and functioning of
the internal market in electronic communications. In doing so it shall take into consideration, inter alia,
the economic, safety, health, public interest, freedom of expression, cultural, scientific, social and
technical aspects of European Union policies, as well as the various interests of radio spectrum user
communities, with the aim of optimising the use of radio spectrum and avoiding harmful interference.

Strategic planning, coordination and, where appropriate, harmonisation at European level
contributes to ensure that the radio spectrum users derive full benefits of the internal market
and that the European Union interests can be effectively defended globally. A new article 4A in
Cap 399 is being included to reflect the provisions of Article 4 of the EECC on strategic planning
and coordination of radio spectrum policy within the European Union.

(2) The Authority in cooperating with competent authorities in other Member States and with
the European Commission, shall promote the coordination of radio policy approaches in the
European Union and, where appropriate, harmonised conditions with regard to the availability and
efficient use of radio spectrum necessary for the establishment and functioning of the internal
market in electronic communications.
(3) The Authority shall, through the RSPG, cooperate with competent authorities in other
Member States and with the European Commission in accordance with subarticle (1), and upon
their request with the European Parliament and with the Council, in support of the strategic
planning and coordination of radio spectrum policy approaches in the European Union, by:
(a)

developing best practices on radio spectrum related matters, with a view to imp lementing
the Electronic Communications Code;

(b)

facilitating the coordination between Malta and other Member States with a view to
implementing the Electronic Communications Code and other European Union law and to
contributing to the development of the internal market; and

(c)

co-ordinating the approaches to the assignment and authorisation of use of radio
spectrum and publishing reports or opinions on radio spectrum related matters.

Applicability of this Act.
5.
(1) This Act shall apply to the various electronic communications markets unless otherwise
stated in this Act or any other law.
(2)

This Act shall not apply to the content of any communications, howsoever described,
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transmitted through any electronic communications network.
(3)

The provisions of this Act shall be without prejudice to: the operation of any other law (a)

obligations imposed by any other law in respect of services provided using electronic
communications networks and services; or

(b)

measures taken at European Union or national level, in accordance with European Union
law, to pursue general interest objectives in particular relating to the protection of
personal data and privacy, content regulation in respect of content and broadcasting
regulation or audiovisual policy; or

(c)

the operation of any other law relating to radio and telecommunications terminal
equipment;

(d)

any action taken for public order and public security purposes and for defence; or

Subarticle 5(3) of Cap. 399 is being amended to be in line with provisions of Article 1(3) of the
EECC.

S.L. 427.41.
(e)

Regulations (EU) No 531/2012 and (EU) 2015/2120 and the Radio Equipment Regulations.

Tasks onerous on the Authority specific to electronic communications.
5A.

(1) The Authority shall be responsible for the following tasks:
(a)
(b)
(c)
(d)

A new article 5A of Cap. 399 is being included to reflect the tasks pertaining specifically to the
Authority. The tasks reflected in this article are without prejudice to any other tasks which the
implementing ex ante market regulation, including the imposition of access and
Authority is required to perform at law.
interconnection obligations;
Article 5 (National regulatory and other competent authorities) of the EECC states that each of
ensuring the resolution of disputes between undertakings;
the tasks laid down in the EECC is to be undertaken by a competent authority. Article 5 of the
managing the general authorisation framework;
EECC lists the minimum tasks that shall be responsibility of the national regul atory authority.
Additional tasks provided for in the EECC may be assigned to the Authority.
developing the frequency plan;

(e)

carrying out radio spectrum management and decisions, including matters relating
to market-shaping and competition elements of processes related to the rights of
use for radio spectrum for electronic communications networks and services;

(f)

contributing to the protection of end-user rights in the electronic communications
sector, in coordination, where relevant with other competent authorities;

(g)

developing and managing the national numbering plan and the granting of rights
of use for all national numbering resources;

(h)

assessing and monitoring closely market-shaping and competition issues regarding
open internet access;

(i)

ensuring the integrity and security of public electronic communications networks
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and publicly available electronic communications services;
(j)

assessing the unfair burden and calculating the net cost of the provision of
universal service; and

(k)

ensuring number portability between providers of voice communications service s.

(2) The performance of the tasks listed under subarticle (1) shall be without prejudice to any
other tasks which the Authority is required to perform by law.
(3) The Authority shall publish in an easily accessible form the tasks assigned to it under the Electronic
Communications Code and where applicable those assigned to other competent authorities, as well as
any change thereof.

2. General provisions relating to the role of the Authority and the rights and obligations of
undertakings
Compliance when operating a network or providing a service.
6.
Any person shall install or operate any electronic communications network or provide any
electronic communications service in Malta in compliance with this Act.

Special obligations of providers of public electronic communications networks.
7.
An undertaking authorised by or under this Act to operate a public electronic
communications network shall, in addition to complying with the provisions of this Act and with
obligations in accordance with its authorisation, ensure:
(a)

that the capacity, quantity and features of the network are sufficient for providing and
maintaining an efficient electronic communications network;

(b)

that the network is sufficient for and compatible with such international electronic
communications services as the Authority may specify;

(c)

the security of the network and any extension thereof; and

(d)

that no person shall carry out any works or perform any other act, or be entrusted to
carry out such works or perform such act, for the construction, repair, maintenance,
alteration or control of any electronic communications networks and, or equipment
unless he is duly qualified and possesses such qualifications to carry out such works or
perform such act as may be prescribed in accordance with the provisions of article 47.

101

Special obligations of providers of publicly available electronic communications services.
8.
An undertaking authorised by or under this Act to provide a publicly available electronic
communications service shall (a)

provide such services efficiently, complying with the standards for quality generally
accepted in the industry or as may from time to time be specified by the Authority;

(b)

notify the Authority and publish by notice in the media when the services are to be
interrupted for the installation or repair or the changing of apparatus;

(c)

establish an efficient mechanism for receiving complaints and repairing failures in its
networks and in the services provided.

Market definition and analysis.

EECC Articles 64 & 67

9.
The Authority shall, subject to any procedures as may be prescribed under this Act and in Article 9 of Cap. 399 is being amended to reflect the main objective of Authority with regard to
accordance with the principles of competition law, define relevant markets appropriate to national market analysis. The procedural aspects relating to market analysis and significant market power
circumstances, in particular relevant geographic markets and it shall carry out an analysis of such are reflected in subsidiary legislation being made under Cap. 399.
relevant markets.:
Provided that in so doing the Authority:
(a)
shall take the utmost account of any relevant recommendations and guidelines that the
European Commission may issue from time to time in accordance with Article 15 of the Framework
Directive; and
Cap. 418.
(b) shall follow the procedures referred to in Article 4A of the M alta Communications Authority
Act before defining markets that differ from those defined in any relevant recommendation that
the European Commission may publish.

Numbers.

EECC Articles 93, 94, 95

10. (1) The Authority shall establish and manage the national telephone numbering plan for The Authority is the competent authority responsible to establish and manage the national
electronic communication services, and shall control the allocation and assignment of all national numbering plan. The Authority is also responsible for the granting of rights of use for all national
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numbering resources, and shall control the assignment of all national numbering resources .

numbering resources reflected in the national numbering plan.
Article 10 of the Cap. 399 is being amended to reflect the main objective of the Authority
regarding the management of numbering resources. The operational aspects relating to the
management of numbering resources are being dealt with under subsidiary legislation. In line
with the EECC the ‘national telephone numbering plan’ is now being referred to as the ‘national
numbering plan’.

In doing so it shall ensure that adequate numbers and numbering ranges are provided for all
publicly available electronic communications services.
(2) The Authority shall as necessary, subject to ensuring the proper management of the national
telephone numbering plan, grant rights of use for numbers and number ranges for all publicly
available electronic communications services according to procedures that are objective,
transparent and non-discriminatory.
(3) The Authority shall, subject only to any limitation that may be specified by the Minister on
grounds of national security, from time to time publish the main elements of the national
telephone numbering plan and subsequent additions or amendments thereto.
(4) The Authority shall, in so far as is practicable, having regard to its objectives and functions as
stated under this Act, support the harmonisation of specific numbers or numbering ranges within
the European Union where such harmonisation promotes both the functioning of the internal
market and the development of pan-European services.
(5) The Authority may, without prejudice to the generality of any provisions by or under this Act
relating to authorisations, attach conditions to rights of use for numbers to ensure efficient and
effective management of all numbering resources.
(6) No undertaking shall assign to locations, terminals, persons or functions on public electronic
communications networks, right of use of numbers that have not specifically been allocated to that
person by the Authority for the purpose of providing publicly available electronic communications
services.
(7) An undertaking to which the right of use of a range of numbers has be en granted shall not
discriminate against any other providers of electronic communications services as regards the
number sequences used to give access to their services.

Prohibition of restrictions.
11. (1) Without prejudice to the European Electronic Communications DirectivesElectronic
Communications Code, no restrictions shall be imposed or maintained on the provision of
electronic communications services over electronic communications networks established by an
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undertaking providing electronic communications services, over infrastructures provided by third
parties, or by means of sharing networks, other facilities or sites.
(2) No exclusive or special rights for the establishment and, or the provision of electronic
communications networks, or for the provision of publicly available electronic communications
services shall be granted or maintained in force.

Imposition of sharing of wiring obligations.
12.
The Authority may as necessary, impose obligations in relation to the sharing of wirin g Article 12 of Cap. 399 is being deleted and replaced with new provisions under subsidiary
inside buildings or up to the first concentration or distribution point where this is located outside legislation made under Cap. 399 which provisions implement Article 61(3) of the EECC dealing
the building, on an undertaking providing electronic communications networks which has the right with imposition of sharing of wiring obligations and associated facilities inside buildings.
to install facilities on, over or under public or private property and, or on the owner of such wiring,
where this is justified on the grounds that duplication of such infrastructure would be economically
inefficient or physically impracticable:
Provided that such sharing or co-ordination arrangements shall include rules for
apportioning the costs of facility or property sharing adjusted for risk where appropriate.

Access to in-building physical infrastructure.
Cap. 81.
12A. (1) The provisions of article 2 of the Utilities and Services (Regulation of Certain Works) Act Article 12A of Cap. 399 is being deleted and new provisions amending this article are being
shall, unless provided otherwise, apply with regard to the provisions of this article.
introduced in subsidiary legislation made under Cap.399.
(2)
The holder of a right to use the access point and the in-building physical infrastructure shall
meet all reasonable requests for access from undertakings under fair and non -discriminatory terms
and conditions, including price, where appropriate.
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(3) An undertaking has the right:
(a) to roll out its network at its own costs up to the access point; and
(b) to access any existing in-building physical infrastructure with a view to deploying a highspeed electronic communications network if duplication is technically impossible or
economically inefficient:
Provided that if access referred to in paragraphs (a) or (b) is not achieved within two months
from the date of receipt of a formal written request for access, then an aggrieved party may refer
the dispute to the Dispute Resolution Board in order to assess compliance with the requirements
provided with in the aforesaid paragraphs.
Cap. 81.
(4) The Dispute Resolution Board shall in determining any dispute referred to it in accordanc e with
this article, take full account of the principle of proportionality, issue a binding decision to resolve
the dispute raised within the shortest possible time frame and in any case within two months from
the date of the receipt of the complete request except in exceptional circumstances in accordance
with article 32 of the Utilities and Services (Regulation of Certain Works) Act.
(5) The Authority may, after having consulted with any other utility regulator or regulators as the
case may be and with any such other public sector body or bodies as it may consider necessary in
the circumstances, provide for exemptions from the obligations provided for in sub -article (3) for
buildings where access to an existing network that terminates at the location of the end-user and
that is suitable for the provision of high-speed electronic communications services, is ensured on
objective, transparent, proportionate and non-discriminatory terms and conditions.
(6) In the absence of available high-speed-ready in-building infrastructure, an undertaking may
terminate its network at the premises of the subscriber subject to the agreement of the subscriber
provided that it minimizes the impact on the private property of third parties.
(7) The provisions of this article are without prejudice to the right to property of the owner of the
access point or the in-building physical infrastructure, in cases where the holder of a right to use
that infrastructure or access point is not the owner thereof, and to the right to prope rty of other
third parties such as landowners and building owners.
(8) A person suffering damages as a result of the exercise of the rights under this article shall be
entitled to adequate financial compensation in accordance with applicable national leg islation.

3. Access and Interconnection
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Functions of the Authority with regard to access and interconnection.

EECC Article 61

Cap. 418.
13.
The Authority shall, acting in accordance with its objectives as stated in this Act and in the
Malta Communications Authority Act, encourage and where appropriate, ensure, in accordance
with the provisions made by or under this Act, adequate access and interconnection and
interoperability of services in such a way as to:
(a) promote efficiency;
(b) promote sustainable competition;
(c)

promote efficient investment and innovation; and

(d) give the maximum benefit to end-users.

Prohibition of restrictions.
14.

(1) No restrictions may be imposed or maintained that prevent (a) undertakings in Malta, or
(b) undertakings in Malta and in other Member States,

Article 14 of Cap. 399 is being deleted. The relevant provisions relating to the same subject
matter as reflected under Article 59 (General Framework for access and interconnection) and
Article 60 (Rights and obligations of undertakings) of the EECC are being implemented under
subsidiary legislation made under Cap.399.

from negotiating between themselves agreements on technical and commercial arrangements for
access and, or interconnection, in accordance with European Union law.
(2) An undertaking requesting access or interconnection in Malta does not need to be authorised
to operate in Malta if it is not providing services and does not operate a network in Malta.
(3) An operator of public communications networks (a) shall be entitled, and
(b) when requested by another undertaking authorised to provide public communications
networks in accordance with this Act, shall have an obligation,
to negotiate interconnection for the purpose of providing publicly available electronic
communications services in order to ensure provision and interoperability of services in Malta and
throughout the European Union.
(4) An operator of public communications networks shall offer access and interconnection to other
undertakings on terms and conditions consistent with obligations imposed by the Authority in
accordance with this Act.
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(5) Without prejudice to information that an undertaking is required to provide under or by this
Act, an undertaking that acquires information from another undertaking before, during or after the
process of negotiating access or interconnection arrangements shall use that information solely for
the purpose for which the information was supplied and shall respect at all times the
confidentiality of information transmitted or stored.
(6) An undertaking shall not make any information acquired as referred to in subarticle (5)
available to any other party, including other subsidiaries or partners of the same undertaking,
howsoever described, in particular where such information could provide a competitive advantage.

4. Accounting separation and financial reporting
Obligation of undertakings in relation to accounting separation.
15.
Any undertaking providing a public communications network or a publicly available Articles 15 and 16 of the Cap. 399 are being deleted. Article 17 (Accounting separation and
electronic communications service, that is also engaged in an activity other than the provision of financial reports) of the EECC which relates to the same subject matter currently dealt with under
such network or services on the basis of special or exclusive rights for the provision of that activity articles 15 and 16 of Cap 399 is being implemented by subsidiary legislation made under Cap.399.
whether in Malta or in a Member State shall (a) keep separate accounts audited in accordance with generally accepted auditing
practices for the activities associated with the provision of that network or service, to
the extent that would be required if those activities were carried out by legally
independent companies, so as to identify all elements of cost and revenue, with the
basis of their calculation and the detailed attribution methods used, related to their
activities associated with the provision of electronic communications networks or
services including an itemised breakdown of fixed asset and structural costs; or
(b) have structural separation for the activities associated with the provision of electronic
communications networks or services:
Provided that the Minister may, after consultation with the Authority, by order in the
Gazette establish that the requirements referred to in paragraph (a) do not apply to undertakings
the annual turnover of which in activities associated with electronic communications networks or
services in the Members States is less than fifty million euro (€50,000,000) or any other such other
amount as the Minister may, after consultation with the Authority, by order in the Gazette
establish.

Financial reporting.
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16.
Where an undertaking providing public communications networks or publicly available
electronic communications services is not subject to the requirements of the Companies Act and
does not satisfy the small and medium-sized enterprise criteria of European Union law accounting
rules, it shall ensure that (a) annual accounts shall be drawn up and submitted to independent audit and published,
and
(b) such audit shall be carried out in accordance with the relevant rules applicable in Malta
and in the Community:
Cap. 386.
Provided that nothing in this subarticle shall be construed as imposing obligations that are
more onerous than those imposed on companies in the Companies Act.

5. Authorisations and Rights of Use
General authorisations.
17. (1) An undertaking shall be entitled to provide electronic communications services or to
establish, extend or provide electronic communications networks in accordance with this Act.

Article 17 of Cap. 399 relating to General Authorisations is being deleted. The provisions relating to
general authorisations as reflected under Article 12 (General authorisation of electronic
communications networks and services) of the EECC are being implemented under subsidiary
(2) The provision of electronic communications networks or services may, witho ut prejudice to
legislation made under Cap. 399.
the specific obligations that may be imposed on providers of such networks and services by or
under this Act, only be subject to a general authorisation.
(3) A general authorisation granted by or under this Act to an undertaking to provide electronic
communications services and, or to establish and, or provide electronic communications networks,
as well as any conditions attached thereto shall be based on objective, non -discriminatory,
proportionate and transparent criteria.
Administrative charges.
18. (1) Any administrative charges imposed by the Authority on undertakings under general
authorisation or to whom a right of use has been granted shall:
(a) in total, cover only the administrative costs which will be incurred in the management,
control and enforcement of the general authorisation scheme and of rights of use, and
specific obligations, and may include costs for international cooperation, harmonisation
and standardisation, market analysis, monitoring compliance and other market control,
as well as any regulatory work involving compliance with this Act and the preparation
and enforcement of any decisions issued by or under this Act; and

Article 18 of Cap. 399 relating to administrative charges is being deleted. The provisions relating to
administrative charges as provided for under Article 16 (Administrative charges) of the EECC are being
implemented under subsidiary legislation made under Cap. 399.
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(b) be imposed upon the individual undertakings in an objective, transparent and
proportionate manner which minimises additional administrative costs and attendant
charges.
(2) The Authority shall, in relation to the imposition of such administrative charges, publish an
annual overview of its administrative costs and of the total sum of charges collected.
(3) The Authority shall, in the case of charges imposed on an annual basis, make appropriate
repayments or compensation in the case of overcharging, or impose additional charges in the case
of undercharging of a person to whom a charge is imposed in the light of any difference between
the total sum of administrative charges collected and the administrative costs incurred.
(4) Any fees that may be imposed for rights of use for radio frequencies and, or numbers shall
reflect the need to ensure the optimal use of the radio frequency spectrum and the national
numbering scheme.
(5) Any such fees referred to in subarticle (4) shall be objectively justified, transparent, non discriminatory and proportionate in relation to their intended purpose and shall take into account
the objectives as set out in article 4.

Authorisation of electronic communications networks and services.
19. (1) Subject to subarticle (4) any person who intends to provide an electronic Article 19 of Cap. 399 relating to authorisation of electronic communications networks and
communications network and, or electronic communications service shall, before doing so, notify services is being deleted. The provisions relating to general authorisations as reflected under
the Authority of his intention to provide such a network and, or service.
Article 12 (General authorisation of electronic communications networks and services) of the
EECC are being implemented under subsidiary legislation made under Cap. 399.
(2) A notification under subarticle (1) shall be in such form and shall contain such information as
the Authority may from time to time determine and shall contain the information that is required
to enable the Authority to maintain a list of providers of electronic communications networks and,
or services.
(3) Upon receipt by the Authority of a notification in accordance with subarticle (1), the person
concerned shall be deemed to be authorised to provide an electronic communications network
and, or electronic communications service, subject to such conditions as may be imposed in
accordance with this Act.
(4) The Authority may determine that any person providing an electronic communications
network and, or electronic communications service of a particular class or description specified in
such a decision, shall not be subject to the requirements of subarticle (1).
(5) Undertakings providing cross-border electronic communications services to undertakings
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located in several Member States shall not be required to submit more than one notification per
Member State concerned.
(6) The Authority may, with the approval of the Minister, by order in the Gazette amend the
rights, conditions and procedures concerning general authorisations and rights of use for numbers
provided that any such amendments may only be made in objectively justified cases and in a
proportionate manner:
Provided that the Authority before making any such amendment shall give notice in such
manner as it considers appropriate of its intention, inviting interested parties including users and
consumers, to make representations on the proposed amendments within such period of not less
than thirty days as may be specified in the notice. The Authority ma y in circumstances which it
considers to be exceptional, shorten such period.

Amendments of general authorisation and of rights of use.
20.
The Authority may, with the approval of the Minister, by order in the Gazette, amend the
rights, conditions and procedures concerning general authorisations and rights of use of numbers,
provided that any such amendments may only be made in objectively justified cases and in a
proportionate manner taking into consideration, where appropriate, the specific conditi ons
applicable to transferable rights of use for radio frequencies:

Article 20 of Cap. 399 relating to amendments of general authorisation and rights of use is being
deleted. The provisions relating to amendments to general authorisations and rights of use as
reflected under Article 18 (Amendment of rights and obligations) of the EECC are now reflected
under article 47(4) of Cap. 399.

Provided that before making any such amendment, the Authority shall, with the exception
of cases where the proposed amendments are minor and have been agreed with the holder of the
rights or general authorisation, give notice in such manner as it considers appropriate of its
intention, inviting interested parties, including users and consumers, to make representations on
the proposed amendments within a period of not less than thirty days, as may be specified in the
notice. The Authority may in circumstances which it considers to be exceptional, shorten such
period.

Requirement to obtain other authorisations, etc., required at law.
21.
Compliance with any authorisation by or under this Act enabling a person to install or Article 21 of Cap. 399 is being deleted and replaced with the enactment of a new provision
operate any electronic communications network or provide any electronic communications service namely article 4E of the Malta Communications Authority Act, Cap . 418. This new provision
shall not relieve such a person from any requirement at law to apply for and obtain any other applies to all communications sectors falling under the remit of the Authority.
authorisation, licence or permit however so described or from any obligation arising from any
other law, licence, authorisation or permit however so described.
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6. Obligations of vertically integrated public undertakings
Prohibition of discrimination in one’s own favour.
22.
A vertically integrated undertaking, over which the Government of Malta or of a Member
State has effective control, which provides electronic communications networks and which is in a
dominant position shall not discriminate in favour of its own activities.

7. End-user interests and rights
End-user rights and the information to be included.
23. (1) An undertaking shall provide all subscribers to a public communications network and, or Article 23 of Cap. 399 is being deleted as the provisions based on Article 105 (Contract duration and
to publicly available electronic communications services, with a contract, and shall provide such termination) of the EECC are being reflected under subsidiary legislation made under Cap. 399.
services in accordance with such a contract.
(2) Thecontract referred to in subarticle (1) shall expressly includesuch information as may by
regulation be specified by the Minister after consultation with the Authority, in order to protect
the interests of subscribers and users.
(3) An undertaking referred to in subarticle (1) shall, not less than thirty days prior to the taking
of effect of any proposed modification to the contractual terms and conditions of th e service,
notify in writing all subscribers to that service with at least:
(a) the proposed modification to the contractual terms and conditions of the service;
(b) the right to withdraw without penalty from such contract if they do not accept the
modifications; and
(c) any refunds applicable upon withdrawal from the contract due to such modifications,
including the means by which the subscriber shall, at no extra cost to him, be refunded
any unutilized advanced payment made.
(4) An undertaking referred to in subarticle (3) shall notify the Authority in writing, prior to
notification to subscribers, in a timely manner as may be specified by the Authority, of any
proposed modifications to the contractual terms and conditions of service.
(5) The Authority may, following a written request to an undertaking, made in accordance with
any requirements that may be laid down by the Authority, in cases where the proposed
modification to the contractual terms and conditions of the service is manifestly of benefit to all
subscribers to that service, exempt the undertaking from applying the right referred to in
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subarticle (3)(b).

Nullity of the contract and of certain terms and conditions.
24.
A contract, term or condition for the provision of an electronic communications service, Article 24 of Cap. 399 is being deleted as it is reflected under subsidiary legislation made under
even if agreed to by the subscriber or user, shall be null and without effect to the extent that it is Cap 399 (see Part XII on ‘End-User Rights’ under the proposed new regulations).
inconsistent with any provisions made by or under this Act or the terms and conditions of the
authorisation under which the service is provided.

PART III
LEGAL PROTECTION OF SERVICES BASED ON
OR CONSISTING OF CONDITIONAL ACCESS
Legal protection of services based on or consisting of conditional access.
25.

(1) In this article:

"broadcaster" means the natural or legal person who has editorial responsibility for the
composition of television programme services for reception by the general public and transmits
them, or has them transmitted, complete and unchanged, by a third party;
"conditional access" means any technical measure or arrangement permitting access in an
intelligible form, and subject to prior individual authorisation, to one of the services constituting a
protected service;
"conditional access device" means any equipment, software, or arrangement designed or adapted
to give access in an intelligible form to one of the services constituting a protected service;
"illicit device" means any equipment, software, or arrangement designed or adapted to give access
in an intelligible form to one of the services constituting a protected service without the
authorisation of the service provider;
"programme service" means all the items within a single service provided by a given broadcaster;
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"protected service" means any of the following services when provided against remuneration and
on the basis of conditional access:
(i)

television programme services;

(ii)

radio broadcasting services including radio programmes intended for reception by the
public, transmitted by wire or over the air, including by satellite;

(iii)

information society services offered by electronic means, at a distance and at the
individual request of the recipient of the services;,

or
(iv)

the provision of conditional access to the above services considered as a service in its own
right.

Infringing acts constituting a criminal offence.
(2)

Any person who (a) manufactures or produces illicit devices for commercial purposes; or
(b) imports illicit devices into Malta for commercial purposes; or
(c)

distributes illicit devices in or from Malta for commercial purposes; or

(d) sells or rents out illicit devices for commercial purposes; or
(e) is in possession of illicit devices for commercial purposes; or
(f)

installs, maintains or replaces illicit devices for commercial purposes; or

(g) commercially promotes, markets or advertises illicit devices,
shall, on conviction, be liable to imprisonment for a term not exceeding one year or to a fine
(multa) of twenty-five three thousand and two hundred and ninety- euro (€235,290000) or to both
such fine and imprisonment.

Destruction of illicit devices.
(3) In proceedings taken under subarticle (2) the Court shall order the Commissioner of Police to
destroy goods established to be illicit devices without compensation of any sort to any person and,
where a person is found guilty of infringing the provisions of subarticle (2) in respect of the said
goods, at the cost of that person.
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Civil proceedings.
(4) A provider of a protected service whose interests are affected by any act mentioned in
subarticle (2)(a) to (g) shall have against the perpetrator of any such act and in respect of such act:
(a) a civil action for damages, and
(b) a right to demand a warrant of prohibitory injunction to obtain provisional protection of
his interests, and
(c) a right to demand an order from the competent Court for the destruction or, if
appropriate, the disposal outside commercial channels of illicit devices.

PART IV
RADIOCOMMUNICATIONS

Interpretation.
26.

(1) In this Part unless the context otherwise requires:

"apparatus" means any apparatus, including any equipment or machinery however so described, The definition ‘apparatus’ is being deleted and replaced with a new definition“ ‘apparatus’ or
intended for radiocommunications and includes any component part of any such apparatus;
‘equipment’ “.
“apparatus” or “equipment” means an electrical or electronic product, which intentionally emits
and, or receives radio waves for the purpose of radiocommunication and, or radiodetermination,
or an electrical or electronic product which must be completed with an accessory, su ch as antenna,
so as to intentionally emit and, or receive radio waves for the purpose of radiocommunication and,
or radiodetermination;”

A new definition for “‘apparatus’ or ‘equipment’“ is being included in Cap. 399. The definition is in line
with Article 2(1) of the Radio Equipment Directive (Directive 2014/53/EU). The EU Radio Equipment
Directive establishes a regulatory framework for placing radio equipment on the market. It ensures a
single market for radio equipment by setting essential requirements for safety and health,
electromagnetic compatibility, and the efficient use of the radio spectrum. It also provides the basis for
further regulation governing other aspects.

“apparatus general authorisation" means the framework established by or under thi s Part laying
down the rights and obligations of persons installing, making use of or dealing in any such
radiocommunications apparatus as the Authority may from time to time in accordance with the
provisions of this Part by decision designate;

A new definition to specifically refer to general
apparatus is being introduced under Cap. 399.
‘apparatus general authorisation’ - is being
authorisations pertaining to the provision of
services.

authorisations relating to radiocommunications
To achieve this, a new nomenclature - namely
proposed to avoid confusion with general
electronic communications networks and, or
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"authorisation" includes an individual authorisation or licence however so described issued under
this Part, or any apparatus general authorisation however so described applicable to any
radiocommunications apparatus as may be provided by or under this Part;
"broadcast receiving apparatus" means any apparatus used or capable of being used for the
reception of sound or visual image or of sound and visual image transmissions intended for direct
reception by the general public;
"general authorisation" means the framework established by or under this Part laying down the The definition of ‘general authorisation’ pertaining to Part IV (Radiocommunications) of Cap. 399
rights and obligations of persons making use of any such radiocommunications appara tus as the is being replaced with a new definition of ‘apparatus general authorisation’.
Minister may from time to time in accordance with the provisions of this Part designate by order in
See above new definition of ‘apparatus general authorisation’. The objective of this amendment
the Gazette as being covered by a general authorisation;
is to provide clarity between a general authorisation pertaining to the p rovision of an electronic
communications network and, or service on the one hand, and a general authorisation pertaining
to the installation and, or use of radiocommunications apparatus on the other.
”installed” means radiocommunications apparatus that is connected to a source of energy so as to A new definition is being proposed with reference to ‘installed’ radiocommunications apparatus.
intentionally emit and, or receive radio waves;
"Part" means this Part of this Act and includes any regulations made thereunder unless the context
otherwise requires;
"radiocommunications" means communications involving the transmission, emission and, or The definition ‘radiocommunications’ is being amended to reflect Article 2(1) of the Radio
reception by means of radio waves; the emitting or receiving, over paths which are not provided Equipment Directive (2014/53/EU) and the definition as provided for under article 1.19 of the ITU
by any material substance constructed or arranged for that purpose, of electro-magnetic energy Radio Regulations.
which serves for the conveying of messages, sound or visual images (whether the messages, sound
or images are actually received by any person or not), or is used in connection wit h the
determination of position, bearing or distance, or for the gaining of information as to the
presence, absence, position or motion, of any object or of any objects of any class and references
to apparatus or installations for radiocommunications however so described shall be construed as
references to apparatus or installations for the emitting or receiving of such electro -magnetic
energy as aforesaid:
Provided that where any apparatus is electrically coupled with any installation originating,
transmitting or relaying visual images for the purpose of enabling any person to receive any of the
said visual images (whether or not such installation is an installation for radiocommunications) the
apparatus so coupled shall itself be deemed for the purpose of this Part to be an apparatus for
radiocommunications;
“radiodetermination” means the determination of the position, velocity and, or other A new definition ‘radiodetermination’ is being included under Part IV of Cap. 399.
characteristics of an object, or the obtaining of information relating to these parameters, by means
of the propagation properties of radio waves;
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“radio waves” means electromagnetic waves of frequencies arbitrarily lower than 3000 GHz, A new definition ‘radio waves’ is being included under Part IV (Radiocommunications) of Cap.
propagated in space without artificial guide;
399. This definition reflects the definition as per article 1.5 of the ITU Radio Regulations.
"radiocommunications individual licence" means an individual licence given in accordance with
article 30 or article 32 as the case may be.
(2) For the purpose of this Part any apparatus ordinarily used as a distinctive component part of an
apparatus for radiocommunications shall be deemed to be intended to be so used, unless the
contrary is proved.

Delegation of powers under this Part.
27. (1) The Minister may by order in the Gazette delegate any of his powers or functions under
this Part other than the power to make regulations to the Authority or to any other body
established by law or to a Government agency, and in making such a delegation the Minister may
delegate different powers and, or functions to different bodies as stated above:
Provided that in delegating any such powers and, or functions the Minister may specify the
purpose and limits, if any, of such delegation.

Article 27 (Delegation of powers under this Part) of Cap. 399 is being deleted and replaced with
new article 30A (Apparatus General Authorisations) whereby the Authority is responsible for the
issuance of general authorisations relating to radiocommunications apparatus. The proposed
amendments enable the Authority to establish any such terms and conditions in particular those
of a technical nature to ensure the efficient use of radio spectrum. Effectively, for the past ten
years, all such general authorisations, given their purely technical nature, have been issued by
the Authority.

(2) The Authority may issue any general authorisations relating to any radiocommunications
apparatus as the Minister may from time to time by order in the Gazette determine as being
covered by any such general authorisations:
Provided that any fees that may be payable in relation to any such general authorisations
shall be established by the Minister:
Provided further that the faculty to issue a general authorisation shall include the faculty to
amend the rights, conditions and specifications stated in any such general authorisations.
(3) In issuing or amending a general authorisation the Authority shall first publish on its website
and, or any other means of communication, a statement of the proposed general authorisation or
of any amendments thereto, giving any interested parties the opportunity to comment on the
proposed general authorisation or amendments thereto within a period the Authority considers
reasonable.
(4) The Authority shall ensure that any general authorisations or amendments thereto are given
publicity.
(5)

The Minister shall be entitled to revoke or vary any designation made in terms of subarticle
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(1) and, or any designation made in terms of subarticle (2) by order in the Gazette.
Cap. 418.
(6) Nothing in this article shall be construed as prohibiting the Authority from delegating any of
its authorisation functions under this Part to any other public authority established by law in
accordance with the provisions of article 5 of the Malta Communications Authority Act.

Radio-communications apparatus authorisations by the Minister.
28. (1) No person shall, without a radiocommunications individual licence given in writing by
the Minister, install or use any apparatus prescribed by the Minister.

(2)

Article 28 (Radiocommunications apparatus authorisations by the Minister) of Cap. 399 is being deleted
and replaced with new article 30 (Individual licences) relating to individual licences for
radiocommunications equipment.

The Minister may require any person who -

(a)
is using any apparatus to which this article applies in breach of any of the provisions of
this Part and, or of any authorisation conditions as may be applicable to that apparat us, or
(b)

is using or allowing such apparatus to be used for unauthorised frequencies,

to desist from the use of any such apparatus and, or require such a person to deliver the apparatus
to the Minister:
Provided that the Minister may seize and, or retain any such apparatus and, or cause the use
of any such apparatus to be restricted in any manner, under such conditions and for such period of
time as the Minister may specify where it results to the Minister that such apparatus is being used
in breach of this Part or of any authorisation conditions that may apply in relation to the said
apparatus:
Provided further that any expenses incurred by the Minister in the exercise of his functions
under this subarticle including in the seizure, retention, or storage however so described of the
said apparatus, shall be recoverable as a civil debt by the Minister from any person acting in
breach of this article.
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(3) A radiocommunications individual licence granted under this article may be issued subject to
such terms, conditions and limitations as the Minister may think fit, including in particular
limitations as to the apparatus which may be installed or used under such individual licence and
the places where, the purposes for which, the circumstances in which and the persons by whom
the apparatus may be used:
Provided that any such licence may be revoked, or the terms, conditions or limitations
thereof varied by a notice in writing of the Minister served on the holder of the individual licence
or by a general notice, applicable to individual licences of the class to which the individual licence
in question belongs, published in the Gazette.
(4) A radiocommunications individual licence granted under this article shall, unless previously
revoked by the Minister, continue in force for such period as may be specified in the licence.
(5) Any person who contravenes the provisions of this article or who acts in breach of any
terms, conditions or limitations, however so described, attached to an individual licence issue d in
accordance with this article shall be liable on conviction to a fine (multa) of not less than three
hundred euro (€300) and not more than ten thousand euro (€10,000) in respect of each apparatus;
and upon the demand of the prosecution the Court may order the apparatus to be forfeited and
delivered to the Minister.

Enforcement.
29. (1) Any person duly authorised by the Minister to act on his behalf when exercising a power Article 29 (Enforcement) of Cap. 399 is being deleted and replaced with new article 30B
under this Part, shall, if requested by any person thereby affected, produce to that person for (Enforcement).
inspection a certificate issued by the Minister stating that he is duly authorised to act for and on
behalf of the Minister.
(2) In the course of the exercise of any of the powers under this Part the Minister ma y request
the assistance of the Police.
(3) The directors and managers, by whatever name designated, or any other persons who are or
have been in charge of the operations or activities falling under the supervisory or regulatory
functions of the Minister, shall assist and shall collaborate with the Minister in order to enable him
to discharge his functions, and shall collate and transmit without any undue delay such information
and documentation as the Minister may reasonably request from time to time.
(4) Any person who obstructs, impedes or assaults any person duly authorised by the Minister
to act on his behalf in the exercise of any power under this Part, or fails or refuses to comply with
a requirement under this Part shall, on conviction, be liable to a fine (multa) of not of less than
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four hundred euro (€400) and not more than twelve thousand euro (€12,000).

Radio-communications apparatus authorisations by the Authority.
30. (1) The provisions of this article shall apply to all apparata other than those to which article Article 30 (Radiocommunications apparatus authorisations by the Authority) is being deleted and
28 applies.
replaced with new article 30 (Individual licences), article 30A (Apparatus General Authorisations)
and article 30B (Enforcement).
(2) No person shall, without a radiocommunications individual licence given in writing by the
Authority, install or use an apparatus.
(3)

The Authority may require any person who: -

(a)
is using an apparatus in breach of any of the provisions of this Part and, or of any
authorisation conditions as may be applicable to that apparatus, or
(b)

is using or allowing such apparatus to be used for unauthorised frequencies,

to desist from the use of any such apparatus and, or require such a person to deliver the appa ratus
to the Authority:
Provided that the Authority may seize and, or retain any such apparatus and, or cause the
use of any such apparatus to be restricted in any manner, under such conditions and for such
period of time as the Authority may specify where it results to the Authority that such apparatus is
being used in breach of this Part or of any authorisation conditions that may apply in relation to
the said apparatus:
Provided further that any expenses incurred by the Authority in the exercise of its functions
under this subarticle including in the seizure, retention, or storage however so described of the
said apparatus, shall be recoverable as a civil debt by the Authority from any person acting in
breach of this article.
(4) A radiocommunications individual licence granted under this article may be issued subject to
such terms, conditions and limitations as the Authority may think fit, including in particular
limitations as to the apparatus which may be installed or used under such individual lice nce and
the places where, the purposes for which, the circumstances in which and the persons by whom
the apparatus may be used:
Provided that any such licence may be revoked, or the terms, conditions or limitations
thereof varied by a notice in writing of the Authority served on the holder of the individual licence
or by a general applicable to individual licences of the class to which the individual licence in
question belongs, published in the Gazette.
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(5) A radiocommunications individual licence shall, unless previously revoked by the Authority
continue in force for such period as may be specified in the licence.
(6) The provisions of subarticle (2) shall not apply in relation to any apparatus regulated by a
general authorisation issued in accordance with the provisions of this Part.

Individual licences.
30.
(1) Unless otherwise provided by or under this Part, no person shall, without a A new article 30 is being included whereby the Authority shall be responsible for issuing individual
radiocommunications individual licence given in writing by the Authority, install or use an radiocommunications licences for the installation or use of radiocommunications apparatus.
apparatus.
(2)
A radiocommunications individual licence granted under this art icle may be issued subject
to such terms, conditions and, or limitations as the Authority may think fit, including in particular
limitations as to the apparatus which may be installed or used, the places where, the purposes for
which, the circumstances in which and the persons by whom the apparatus may be used, as may
be established under such a licence:
Provided that any such licence may only be issued if the prescribed fee is first received in
full:
Provided further that any such licence may be revoked, or the terms, conditions or limitations
thereof varied by a notice in writing of the Authority served on the holder of the individual licence or by
a general notice issued by the Authority, applicable to individual licences of the class to which the
individual licence in question belongs, and made public.
(3)
A radiocommunications individual licence shall, unless previously revoked by the Authority
continue in force for such period as may be specified in the licence.

Apparatus General Authorisations.
30A. (1) The Authority may by decision issue any apparatus general authorisation. In doing so the A new article 30 is being included whereby the Authority shall be responsible for issuing general
Authority shall establish any such terms and conditions, including those of a technical nature, as it may authorisations for the installation or use of radiocommunications apparatus.
consider necessary in particular to ensure the efficient use of radio spectrum:
Provided that the Authority may by decision amend any such terms or conditions.
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(2)
In issuing or amending any apparatus general authorisation the Authority shall first publish on its
website and, or any other means of communication, a statement of the proposed apparatus general
authorisation or of any amendments thereto, giving any interested parties the opportunity to comment
on the proposed apparatus general authorisation or amendments thereto within a period the Authority
considers reasonable:
Provided that the requirement for the Authority to publish a statement of the proposed
apparatus general authorisation or of any amendments thereto and to give any interested parties the
opportunity to comment on the proposed apparatus general authorisation or amendments thereto, shall
not apply where such amendments are strictly limited to compliance with any international obligations
of Malta.
(3)
The Authority shall ensure that any apparatus general authorisations or amendments thereto are
given publicity.

Enforcement.
30B.

(1) The Authority may require any person who:
(a)

is using an apparatus in breach of any of the provisions of this Part and, or of any
authorisation conditions as may be applicable to that apparatus, or

(b)

is using or allowing such apparatus to be used for unauthorised frequencies,

to desist from the use of any such apparatus and, or require such a person to deliver the apparatus to
the Authority:
Provided that the Authority may seize and, or retain any such apparatus and, or cause the use of
any such apparatus to be disabled or restricted in any manner, under such conditions and for such period
of time as the Authority may specify where it results to the Authority that such apparatus is being used in
breach of this Part or of any authorisation conditions that may apply in relation to the said apparatus.
(2) Any expenses incurred by the Authority in the exercise of its functions under this article including in
the seizure, retention, or storage however so described of the said apparatus, shall be recoverable as a
civil debt by the Authority from any person acting in breach of this article.

Penalties.
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31.
Unless otherwise provided in this Part, any person who contravenes any of the provisions of
this Part, or of any regulations made thereunder, or who acts in breach of any terms, conditions or
limitations, however so described, attached to an individual licence or to a n apparatus general
authorisation, shall be liable on conviction to a fine (multa) of not less than three five hundred
euro (€5300) and not more than twenty five en thousand euro (€2510,000) in respect of each
apparatus,: and upon the demand of the prosecution, the Court may order the apparatus to be
forfeited and delivered to the Authority to be disposed of or stored, as the Authority may consider
appropriate in the circumstancesas the case may be:
Provided that the Authority shall in such instances recover as a civil debt any costs it may
incur in the disposal or storage however so described of any such apparatus from the person found
guilty.

Harmful interference caused by radiocommunications apparatus.
31A. (1) Radiocommunications apparatus shall only be used in a manner so as to effectively use A new subarticle 31A(1) in Cap. 399 is being included whereby radiocommunications apparatus
must only be used in such a manner so as to effectively use and support the efficient use of
and support the efficient use of radio spectrum in order to avoid harmful interference.
spectrum in order to avoid harmful interference.
(2) The Authority may authorise a public body established at law to install or use
radiocommunications apparatus capable of causing deliberate interference. Any such apparatus
shall be used exclusively to satisfy exigencies of defence, public security requirements, including
the securing or maintaining security or good order and discipline in correctional or detention
institutions, however so described:

A new subarticle 31A(2) in Cap. 399 is being proposed whereby the Authority may authorise a
public body established at law to install or use radiocommunications apparatus capable of
causing deliberate interference. Any such apparatus shall be used exclusively to satisfy exigencies
of defence, public security requirements, including the securing or maintaining security or good
order and discipline in correctional or detention institutions.

Provided that no such authorisation shall be required in cases of manifest urgency which
may cause a threat to public security or public safety.
(3) An authorisation granted by the Authority under this article shall not in any manner constitute
an authorisation to legally intercept communications.
(4) In granting an authorisation in accordance with this article, the Authority shall establish any
technical and operational conditions which it deems appropriate to safeguard the integrity of
public electronic communications networks and, or services, including radiodetermination.
(5)

An authorisation granted under this article shall be in writing.

Sound only broadcast receivers.
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32.

No authorisation is required for sound only broadcast receivers.

Minister may exempt certain categories from requirements of articles 30 and 30A.
33.
The Minister may, after consultation with the Authority, by oOrder in the Gazette exempt Article 33 of Cap. 399 is being amended in order to refer to the new articles 30 (Individual
certain categories of apparatus from the requirements of articles 30 and 30A.
licences) and 30A (Apparatus General Authorisations).

Power to make regulations.
34.
The Minister may make regulations for the better carrying out of any of the provisions of
this Part and without prejudice to the generality of the aforesaid power, such regulations may in
particular provide:

An amendment to paragraph (c) of article 34 of Cap. 399 is being made in order to provide clarity
that the article makes reference to all types of aircrafts and ships.

Amendments to the fines (multi) is being made including the faculty to impose a daily fine for the
(a) for the manner in which radiocommunications apparatus however so described is to be duration of period of the continuation of the offence in question.
installed, sold, hired, operated, maintained, protected or controlled, and in the case of any
An amendment is being made to include the provision reflected in article 6 (Power of Minister to
apparatus seized in accordance with articles 30 or 32, the manner as to the disposal and, or
reduce or remit fees in certain cases) of the Fees Ordinance, Cap. 35, thereby empowering the
storage of any such apparatus;
competent Ministers to issue such fees under Cap. 399.
(b) for the technical standards or specifications to be observed with respect to any
Paragraph (g) is being deleted since as reflected in the proposed new article 30A of Cap 399, the
radiocommunications apparatus;
Authority is responsible for issuing general authorisations pertaining to radiocommunications
Cap. 234.
apparatus.
(c) for any aspect relating to the use of radiocommunications by aircrafts and ships, including
merchant ships, foreign warships and foreign military service aircrafts. including requirements on
the carriage and provision of radiocommunications installations, the maintenance of a
radiocommunications service sufficient to comply with the purposes of this Part and with the
provisions of the Merchant Shipping Act or with any regulations made thereunder, the form,
substance or duration of any licence to keep and use radiocommunications installations, the
nature of the radiocommunications installations to be provided, the services to be maintained, and
in the case of merchant ships the number, grade and qualifications of the operators and watchers
to be carried and providing for the examination of operators and watchers in cases where
necessary and for fees payable in respect of such examination, the conditions for the issue or
recognition of certificates for operators and watchers and the conditions for the replacement,
suspension, cancellation, and alteration of certificates for operators and watchers:
Provided that no ship shall be required to carry more than one operator unless more
than one operator would have been required under the provisions of the Merchant Shipping Act :
Provided further that the Minister may exempt, in whole or in part, from the obligations
imposed by or under this Part any ships or classes of ships if he is of the opinion that, having
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regard to the nature of the voyages on which the ships are engaged, or other circumstances of the
case, it is appropriate to do so;
(d) that any person who contravenes any provision of any regulations made under this article shall
either (i) be guilty of an offence punishable on conviction of a fine (multa) not exceeding twenty
fiveten thousand euro (€2510,000), and, or five hundred euro (€500) for each day during which the
offence continues; or
(ii) be guilty of an infringement punishable as an administrative fine provided that such fines
do not exceed twenty five thousand euro (€25,000) for each infringement and, or five hundred
euro (€500) for each day during which such infringement persists continues:
Provided that:
(A)

the procedure for the imposition of such administrative fines shall allow for the right to
be heard to be respected before any such fines are imposed;

Cap. 418.
(B)

the procedure for the imposition and contestation of such fines shall be that
established in respect of fines imposed by the Authority under Part VII and Part VIII of
the Malta Communications Authority Act, and the relevant provisions of the said Act
and of any regulations made thereunder in respect of any such procedure shall apply
mutatis mutandis to administrative fines imposed by the Minister under this Part in
such a manner that any reference to the Authority shall be construed as a reference to
the Minister;

(C)

in all cases where the Minister or the Authority imposes an administrative fine in
respect of anything done or omitted to be done by any person and such act or omission
also constitutes a criminal offence, no proceedings may be taken or continued against
the said person in respect of such criminal offence;

(e) for any aspect relating to the form, substance and duration of any radiocommunications
individual licence, the conditions on which such a licence is to be issued and held, the fees payable
thereon and the nature and character of the apparatus authorised by the licence which a sea-going
Maltese ship may be required to obtain to keep and use a radiocommunications installation;
(f) for any fees and, or charges, however so described, that may be payable in relation to a ny
matters regulated by this Part including the issue or renewal of any individual
radiocommunications licences or authorisations however so described ., and the inspection of any
ship for the purpose of seeing that she is properly provided with a radiocomm unications
installation and certified operators and watchers in conformity with this Part; :
Provided that the Minister may, with the concurrence of the Minister responsible for
finance, reduce or remit any such fee or charge. Before doing so the Minister shall first consult the
Authority;
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(g)
for any matter enabling the Minister to regulate and provide for general authorisations
relating to radiocommunications apparatus;
(hg) for any procedures for the out-of-court settlement of disputes that may arise, including any
agreement in writing that may be entered into with a person accused of an offence under this Part,
and any agreement for the payment of a fine in lieu of prosecution for an offence under this Part,
this notwithstanding any provisions of this Part;
(ih) for any matter that may be required for the purpose of complying with any international
obligations of Malta relating to radiocommunications including those relating to standards in
Malta:
Provided that the Minister may, when making any regulations under this article which relate
to standards, specifications or to matters of a strictly technical nature, make such regulations in
the English language only.

Exemption from the provisions of this Part.
35.
The Prime Minister may by order in the Gazette exempt from the provisions of this Part any Article 35 of Cap 399 is being deleted and incorporated with the proposed amendments to article 55
radiocommunications apparatus used by the State to satisfy the exigencies of defence, public (Exemption from the provisions of this Act) of Cap. 399.
security or civil protection requirements:
Provided that the Prime Minister may in making an order under this article, impose any such
conditions as he may consider appropriate. In imposing such conditions the Prime Minister shall
first consult the Authority.

PART V
RADIO FREQUENCIES MANAGEMENT OF AND ACCESS TO RADIO SPECTRUM

EECC - Articles 45 and 47

Interpretation.
36. (1) In this Part, unless the context otherwise requires,: the words "general authorisation"
means a framework established by or under this Part laying down the rights and obligations for the
use of radio spectrum, when the use of the radio spectrum is not subject to an individual licence.
"frequency plan" means the "national radio frequency plan" as adopted by the Minister and A new definition ‘Frequency Plan’ is being included in article 2 of Cap. 399 (see above amendments to
published in accordance with the provisions of this Part; and
article 2 of Cap. 399).
(2)

This Part regulates all radio spectrum, with the exception of any radio spectrum expressly
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regulated under any other law, and identified as such in the Fradio frequency Pplan.

Authorisation of the Uuse of radio spectrumfrequencies.
37.
(1) The Authority shall facilitate the use of radio spectrum, including shared use, under general The current article 37 of Cap. 399 is being deleted and substituted with a new article 37 to reflect
authorisations issued under the Act or following individual rights of use for radio spectrum authorised by the provisions of Article 46 (Authorisation of the use of radio spectrum) of the EECC. The new
the Authority in accordance with the Act, or following explicit authorisation in accordance with any other article enables the Authority to deal with the assignment of radio spectrum.
law.
(2) The Authority shall limit the granting of individual rights of use for radio spectrum to situations
where such rights are necessary to maximise efficient use because of demand and taking into account
the criteria set out in this subarticle. In all other cases, the Authority shall set out the conditions for the
use of radio spectrum in a general authorisation. To this end the Authority shall decide on the most
appropriate regime for authorising the use of radio spectrum, taking account of:
(a) the specific characteristics of the radio spectrum concerned;
(b) the need to protect against harmful interference;
(c) the development of reliable conditions for radio spectrum sharing, where appropriate;
(d) the need to ensure technical quality of communications or service;
(e) the objectives of general interest as laid down by the Minister in accordance with European
Union law; and
(f) the need to safeguard efficient use of radio spectrum.
(3) When considering whether to issue general authorisations or to grant individual rights of use for
the harmonised radio spectrum, taking into account technical implementing measures adopted in
accordance with Article 4 of Decision No 676/2002/EC, the Authority shall seek to minimise problems of
harmful interference, including in cases of shared use of radio spectrum on the basis of a combination of
general authorisation and individual rights of use:
Provided that where appropriate, the Authority shall consider the possibility to authorise the use
of radio spectrum based on a combination of general authorisation and individual rights of use, taking
into account the likely effects of different combinations of general authorisations and individual rights of
use and of gradual transfers from one category to the other on competition, innovation and market
entry.
(4) The Authority shall seek to minimise restrictions on the use of radio spectrum by taking
appropriate account of technological solutions for managing harmful interference in order to impose the
least onerous authorisation regime possible.
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(5) When taking a decision pursuant to subarticles (1) and (2) with a view to facilitating the shared use
of radio spectrum, the Authority shall ensure that the conditions for the shared use of radio spectrum
are clearly set out. Such conditions shall facilitate efficient use of radio spectrum, competition and
innovation.
37. Radio frequencies shall only be used in accordance with a general authorisation issued under
this Act or following explicit authorisation by the Authority in accordance with this Act, or
following explicit authorisation in accordance with any other law:
Provided that the Minister may in writing authorise any body established by law duly
empowered at law to assign frequencies under the frequency plan, to depart from the frequency
plan. In doing so the Minister shall give his reasons and notice of such authorisation shall be made
public.

Management of radio spectrumfrequencies.
38. (1) The Authority shall, ensure in accordance with its objectives under this Act, be Article 38 of Cap. 399 is being amended to reflect Article 45(1) of the EECC relating to the
responsible for the effective management of the radio frequencies assigned to it under the said management of radio spectrum.
national radio frequency plan.spectrum for electronic communications networks and services in
Malta in accordance with articles 43 and 4A of this Act. In doing so the Authority shall take into
account that radio spectrum is a public good that has an important social, cultural and economic value.
(2) Without prejudice to specific criteria and procedures adopted to grant rights of use of radio
spectrum frequencies to providers of radio or television broadcast content services with a view to
pursuing general interest objectives in conformity with European Union law:
(a)

no exclusive or special rights of use of radio spectrum frequencies shall be granted for the
provision of electronic communications services; and

(b)

the Authority and the Ministershall in the exercise of their itsrespective functions with
regard to the allocation of, the issuing of general authorisations in respect of, and the
granting of individual rights of use for radio spectrum used for electronic communications
networks and, or services and the issue of general authorisations or individual rights of use
of such radio frequencies, act in accordance with objective, transparent, pro-competitive,
non-discriminatory and proportionate criteria:.

Provided that any related procedures used for the purposes of this paragraph shall be
transparent.
(3) In applying the provisions of this article, the Minister and theAuthority shall respect relevant
international agreements, including the ITU Radio Regulations, and other agreements adopted in
the framework of the ITU applicable to radio spectrum and may take public policy considerations
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into account.
(4) Upon the grant of rights for the use of radio spectrum frequencies and in any case not less
than once a year, the Authority shall publish the assignment of such rights in so far as these relate
to the provision of electronic communications services.

Adoption and publication of a frequency plan.
39. (1) The AuthorityMinister shall draw up, adopt and publish a frequency plan, which Amendments whereby the responsibility for the adoption and publication of the frequency plan
frequency plan shall from time to time be revised and republished by the Authority Minister as it lies with the Authority given that the Authority is responsible for the efficient and effective use of
may be deemed necessary:
radio spectrum. Prior to adopting or revising the frequency plan the Authority is required to first
consult with the Minister.
Provided that before adopting or revising the frequency plan as the case may be, the
Authority the Minister shall in all instances first consult with the AuthorityMinister.:
Provided further that the requirement to consult with the Minister shall not apply where such
revisions are limited to compliance with any international obligations of Malta.
(2) The Authority Minister shall in drawing up the frequency plan, establish which frequencies
are assigned under this Act and, or under any other law and the purposes for which they may be
used.

Technology neutrality.
40. (1) Unless otherwise provided in subarticle (2), all types of technology used for electronic
communications services may be used in the radio frequency bands, declared available for
electronic communications services in the frequency plan in accordance with European Union law.

Article 40 (Technology Neutrality), article 41 (Service Neutrality), article 42 (Application of
technology and service neutrality), article 43 (Review of restrictions on existing rights), article 44
(Rules preventing spectrum hoarding) and article 45 (Spectrum trading) are being deleted from
Cap. 399. The norms in these articles have been revised in accordance with the provisions of the
EECC and are being reflected under new provisions in subsidiary legislation made under C ap. 399.

(2) The Minister, or the Authority with the approval of the Minister, may, however, provide for
proportionate and non-discriminatory restrictions to the types of radio network or wireless access
technology used for electronic communications services where this is necessary to:
(a) avoid harmful interference;
(b) protect public health against electromagnetic fields;
(c) ensure technical quality of service;
(d) ensure maximisation of radio frequency sharing;
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(e) safeguard efficient use of spectrum, or
(f) ensure the fulfilment of a general interest objective in accordance with article 41.

Service neutrality.
41. (1) Unless otherwise provided in subarticles (2) and (3), all types of electronic
communications services may be provided in the radio frequency bands, declared available for
electronic communications services in the frequency plan in accordance with European Union law.
(2) The Minister, or the Authority with the approval of the Minister, may provide for
proportionate and non-discriminatory restrictions to the types of electronic communications
services to be provided, including, where necessary, to fulfill a requirement under the ITU Radio
Regulations.
(3) Measures that require an electronic communications service to be provided in a specific
band available for electronic communications services shall be justified in order to ensure the
fulfilment of a general interest objective as defined by the Minister in conformity with European
Union law, such as, and not limited to:
(a) safety of life,
(b) the promotion of social, regional territorial cohesion, or
(c) the avoidance of inefficient use of radio frequencies, or
(d) the promotion of cultural and linguistic diversity and media pluralism, for example by
the provision of radio and television broadcasting services.
(4) A measure which prohibits the provision of any other electronic communications service in a
specific band, may only be provided for where justified by the need to protect safety of life
services:
Provided that the Minister or the Authority as the case may be, may exceptionally also
extend such a measure in order to fulfill other general interest objectives as defined by the
Minister in accordance with European Union law.

Application of technology and service neutrality.
42. (1) The Minister or the Authority as the case may be, shall regularly review the necessity of
the restrictions referred to in articles 40 and 41, and shall make the results of these reviews public.
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(2) Articles 40 and 41 shall apply to spectrum allocated to be used for electronic
communications services, general authorisations issued and individual rights of use of radio
frequencies granted after the 25th May 2011.
(3) Spectrum allocations, general authorisations and individual rights of use which existed
before the 25th May 2011 shall be subject to article 43.

Review of restrictions on existing rights.
43. (1) For a period of five years starting from the 25th May 2011, holders of rights to use radio
frequencies which were granted before this date and which will remain valid at least until the 25th
May 2016, may submit an application to the Authority for a reassessment of the restrictions on
their rights in accordance with articles 40 and 41.
(2) Before adopting its decision, the Authority shall notify the rights holder of its reassessment
of the restrictions, indicating the extent of the right after reassessment.
(3) The Authority shall allow a reasonable time limit for the rights holder to withdraw the
application, if desired. If the rights holder withdraws the application, the rights shall remain
unchanged until its expiry or until the 25th May 2016, whichever is the earlier date.
(4) After the 25th May 2016 the Authority shall take all appropriate measures to ensure that
articles 40 and 41 apply to all remaining general authorisations, individual rights of use, and
spectrum allocations used for electronic communications services which existed on the 25th May
2011.
(5) In applying this article, the Authority shall take appropriate measures to promote fair
competition.
(6) Measures adopted in applying this article do not constitute the granting of new rights of use
and therefore are not subject to the relevant provisions of Article 5(2) of the Authorisation
Directive.

Rules preventing spectrum hoarding.
44.
Without prejudice to the provisions of this Act and taking into account the relevant national
circumstances, the Authority may lay down rules in order to prevent spectrum hoarding, in
particular by setting out strict deadlines for the effective exploitation of the rights of use by the
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holder of the rights. These rules shall be established and applied in a proportionate, non discriminatory and transparent manner.

Spectrum Trading.
45. (1) An undertaking may transfer or lease the individual rights to use radio frequencies in the
bands identified in the frequency plan that may be transferred or leased to other undertakings in
accordance with the conditions attached to such rights of use of radio frequencies and i n
accordance with any applicable legislation:
Provided that conditions attached to individual rights to use radio frequencies shall continue
to apply after the transfer or lease, unless otherwise specified by the Authority.
(2)
Without prejudice to any applicable legislation, or any procedures that the Authority may
specify, an undertaking shall notify its intention to transfer rights to use radio frequencies, as well
as the effective transfer thereof to the Authority and shall make such intention public .

(3) Where radio frequency use has been harmonised through the application of the Decision No
676/2002/EC (Radio Spectrum Decision) or other European Union measures, any such transfer shall
comply with such harmonised use.

Powers of the Authority specific to radio spectrumfrequencies.
46.
The Minister, or the Authority, in consultation with the approval of the Minister, may for An amendment to article 46 is being made whereby the Authority is responsible to ensure the efficient
the purpose of ensuring the most efficient and effective use of radio spectrumfrequencies in and effective use of radio spectrum in accordance with the provisions of Cap. 399.
accordance with the provisions of this Act, impose such requirements or take such measures as
itthey may consider appropriate including but not limited to the redistribution or sharing of
frequencies.

PART VI
REGULATIONS
Regulations.
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47. (1) The Minister may, either on the recommendation of the Authority or on his own
initiative after consultation with the Authority, make regulations to give better effect to any of the
provisions of this Act and in particular to:

The right to make regulations is being extended to cover new provisions reflected in the EECC. It
is further being proposed that the Minister may also make regulations in relation to unfair
commercial terms in electronic communications contracts and unfair commercial practices
related to the provision of electronic communications services.

(a) regulate electronic communications services and, or networks including interconnection of
networks, collocation and sharing of network elements and associated of facilities, conduct of a The fines (multi) are being updated. The provisions relating to such fines were last updated in
geographical survey, carrier pre-selection, access to networks, rights of way, security of networks 2011.
and services, the transmission or reception of satellite signals, the maintenance of and pub lication,
and access to any information however so described, stipulate universal service obligations, any
matter concerning numbers including portability, plans and allocation, any matter concerning e mail forwarding or other similar services to ensure fair competition or for end-user protection
purposes, the obligations of an undertaking having significant market power, competition and end user or consumer protection rules including but not limited to rules relating to the suspension,
termination and renewal of electronic communications services to end-users and, or consumers,
the use of unfair commercial terms in electronic communications contracts, unfair commercial
practices in so far as these relate to the provision of electronic communications services to endusers and, or consumers, compensation and refund arrangements, billing procedures and billing
accuracy, emergency communications and services, public warning systems, harmonised services
for social value, and directory enquiry services;
(b) provide for any requirements that may be imposed on undertakings to adopt accounting
systems as may be prescribed and to keep such operational, accounting, financial, statistical and
technical records as may be specified in the regulations, including the provisi on to the Authority of
such statement, returns and other information about any company in which an undertaking has a
controlling interest as the Authority may require for the carrying out of its functions under this
Act;
(c) provide for the conditions applicable to any authorisations and, or licences however so
described, and returns and reports to be made to the Authority;
(d) regulate the manner in which an electronic communications and, or radiocommunications
infrastructure or apparatus is to be installed, operated, maintained, protected or controlled and
the technical standards or specifications to be observed with respect to such infrastructure or
apparatus;
(e) provide for the measures to be taken to ensure compliance with international and other
standards used in the electronic communications and for the means to be used and the measures
to be adopted to ensure safety and prevent danger, damage or nuisance in relation to any aspect
of electronic communications;
(f) regulate the quality and standard of electronic communications services to be provided, and
quality of service targets and the establishment and maintenance of an efficient assistance service
by undertakings for users;
(g) provide for the complaint processing procedures to be implemented by an undertaking;
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(h) regulate television and radio distribution services including must carry rules, and the obligation
to make channel capacity for public, governmental or educational use;
(i) provide for any matter relating to the resolution of any dispute s and, or complaints however so
described relating to electronic communications networks or services including appeals from any
decision, and the procedure to be followed in the resolution of cross-border disputes;
(j) regulate the procedure for the resolution of disputes involving electronic communications
networks and, or services and end-users and the relationship between the Authority and other
public authorities responsible for the resolution of disputes;
(k) provide for data retention obligations, and for rules regarding the access by the Authority and
by the Police to data retained by undertakings, and prescribe measures to be taken by any person
for the purpose of ensuring the inviolability of electronic communications transmitted and their
confidentiality and the protection of privacy in relation to any electronic communications service
including data protection measures in the electronic communications sector and data protection
measures related to the use of information obtainable in the electronic communications sector for
the purpose of direct marketing;
(l) regulate the provision of information between Malta and the European Union and, or Members
States;
(m) regulate and provide for any fees and, or charges however so described that may be payabl e to
the Authority;
(n) provide for any matters that may be required for the purpose of complying with any
international obligations of Malta related to electronic communications in particular for the
purpose of complying with any requirements however so described of the European Union;
(o) regulate the allocation, assignment and use of radio frequenciesspectrum for electronic
communications networks and, or services, including the transfer or lease of rights to use radio
frequenciesspectrum to other undertakings and the procedure to be followed;
(p) regulate any matter relating to the regulation, administration, management and authorisation
of radio spectrum, including any aspect concerning the issue of authorisations, spectrum trading,
the manner in which radio frequenciesspectrum and, or apparatus as may be designated, may be
used without the need of an authorisation, and the fees and conditions that may be imposed in
relation thereto;
Cap. 418.
(q) empower the Authority to impose administrative fines not exceeding the sum of two hundred
and fifty thirty-two thousand and nine hundred and thirty-five euro (€25032,000935) for each
offence and five our thousand and six hundred and fifty-five euro (€5,0004,655) for each day
during which failure to comply with this Act persistscontinues, upon any person acting in
contravention of any regulations made under this Act and to provide for the imposition and
enforcement of such fines in accordance with the provisions of this Act and the Malta
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Communications Authority Act;
(r) provide for rules to be applicable in relation to the imposition of any administrative fines a s
may be made under this article where any person fails to comply with this Act;
(sr) regulate the obligations including financial obligations of undertakings with regard to legal
interception;
(ts) provide for any matter relating to the qualifications that a person may require in order to carry
out any works or perform any other act relating to construction, repair, maintenance, alteration or
control of any electronic communications service and, or network, including the tests to be
employed for ascertaining whether a person possesses these qualifications;
(ut) prescribe penalties for criminal offences against any regulations made under this Act, including
different fines (multa) for different offences and, or fines (multa) calculated in accordance with the
duration of the commission of the offence:
Provided that any such regulations as may be made shall not provide for a fine ( multa)
of more than twenty five thousand euro (€25,000) and, or five hundred euro (€500) for each day
during which the offence persistscontinues;
(vu) prescribe anything that may be prescribed under this Act:
Provided that the Minister may, when making any regulations under this subarticle which
relate to standards or to matters of a strictly technical nature, make such regulations i n the English
language only.
(2) Without prejudice to the provisions of article 5A of this Act, Tthe Minister may, after
consultation with the Authority, by order in the Gazette empower any other public authority
established by law to exercise any specific functions under this Act or under any regulations made
thereunder where in the opinion of the Minister it is deemed appropriate in the particular
circumstances for the said functions to be exercised by another public authority:
Provided that in issuing an order under this subarticle the Minister shall give his reasons
therefor.
(3) The Minister may when making any regulations under this article, require that the Authority acts in
co-ordination and, or consults with any other public body or bodies as the Minister may from time to
time determine. In doing so the Minister shall consult with any such other Ministers as may be
responsible for any such public bodies, and with the Authority.
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(4). The Authority may by order in the Gazette, amend the rights, conditions and procedures
concerning general authorisations and rights of use for radio spectrum or for numbering resources
or rights, to install facilities, as provided for in the Act or any regulations made thereunder. Any
such amendments shall only be made in objectively justified cases and in a proportionate manner,
taking into consideration, where appropriate, the specific conditions applicable to transferable
rights of use for radio spectrum or for numbering resources:

A new subarticle 47(4) is being included whereby the Authority may by order in the Gazette, amend the
rights, conditions and procedures concerning general authorisations and rights of use of radio spectrum
and numbering. This article implements the provisions of Article 18 (Amendment of rights and
obligations) of the EECC.

Provided that except where the proposed amendments are minor and have been agreed with the
holder of the rights or of the general authorisation, the Authority shall before making any amendments
in accordance with this subarticle, give notice in such a manner as it considers appropriate of its
intention to make such amendments, inviting interested parties, including users and consumers, to
express their views on the proposed amendments within a period of not less than four weeks as may be
specified in the notice. The said period of four weeks shall not apply in exceptional circumstances:
Provided further that the Authority shall publish any such amendments, giving its reasons therefor.

PART VII
CRIMINAL OFFENCES
Offences of criminal nature specific to electronic communications.
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48.

(1) Any person who (a)

constructs, repairs, maintains, alters or controls any apparatus or installation without
having the qualifications required for that purpose by or under this Act;

(b)

sells or offers for sale or provides or installs or uses any installation or apparatus which
does not conform with such technical standards or specifications as are required or
established by or under this Act, or which he knows, or has reasonable cause to believe,
to be defective or incompatible with the services for which it was sold, provided,
installed or used;

(c)

provides any electronic communications service or installs or operates any electronic
communications network or apparatus in breach of any provision of this Act or in
breach of any condition, restriction or limitation imposed by or under this Act;

(d)

uses any electronic communications network or apparatus supplied by an undertaking
for a purpose other than that for which it was supplied, or neglects to observe
instructions which are issued by an undertaking for the proper use of the electronic
communications network or apparatus or makes improper use thereof,

The fines (multi) for criminal offences are being updated. The last time these were updated was
in 2011.

shall be guilty of an offence under this Act and shall, on conviction, be liable to a fine ( multa) not
exceeding twenty fivetwenty-three thousand and two hundred and ninety euro (€25,00023,290)
and in the case of a continuing offence for a further fine (multa) not exceeding five hundred four
hundred and sixty-five euro (€500465) for each day during which the offence continues.
(2) Any person who furnishes information to the Authority or the Minister which he knows, or The fines (multi) for criminal offences are being updated. The last time these were updated was
has reasonable cause to believe to be false or misleading, or impedes or o bstructs the Authority or in 2011.
the Minister, in the performance of any functions by or under this Act, shall be guilty of an offence
under this Act, and shall on conviction, be liable to a fine (multa) not exceeding twenty-five three
thousand and two hundred and ninety euro (€25,0003,290) or to imprisonment for a period not
exceeding six months, or to both such fine and imprisonment.
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(3) Any person who being a person employed or detailed for duty with or attached to an The fines (multi) for criminal offences are being updated as reflected in the proposed
amendment.
undertaking (a)

gives any information with regard to any message with which he becomes acquainted
by reason of his office to any person not entitled to receive such information;

(b)

wilfully alters or suppresses any message or the designation of the person to whom it is
transmitted or to whom it is addressed, without a good cause;

(c)

wilfully omits, delays or obstructs the transmission or delivery of any message or
cancels or destroys any message or an application for the transmission of any message
without a good cause;

(d)

wilfully represents a message as having been sent by a person other than the sender or
as being addressed to a person other than the addressee, or an application for the
transmission of a message as having been made by a person other than the applicant,
without good cause;

(e)

wilfully cancels or destroys any message not addressed to him or an application for the
transmission of a message, without good cause; or

(f)

unlawfully withdraws from the control of an undertaking, or of an individual employed
or detailed for duty with, or attached to, an undertaking, a message addressed to
another person,

shall be guilty of an offence under this Act and shall be liable, on conviction , to a fine (multa) not
exceeding twenty-five three thousandand two hundred and ninety euro (€25,0003,290) or to
imprisonment for a period not exceeding six months, or to both such fine and imprisonment.
(4) Any person who assaults or obstructs or impedes any officer, employee or agent of an The fines (multi) for criminal offences are being updated. The last time these were updated was
undertaking in the exercise of his duties with such undertaking shall be guilty of an offence under in 2011.
this Act, and shall on conviction be liable to a fine (multa) not exceeding fifteen eleven thousand
and six hundred and forty-six euro and eighty-seven cents (€15,0001,646.87) or to imprisonment
for a period not exceeding three months, or to both such fine and imprisonment.
(5) Any person who, without being duly authorised at law, uses any apparatus for the purpose of In order to ensure that radiocommunications apparatus is not used for the purpose of deliberately
deliberately interfering with radiocommunications shall be guilty of an offence under this Act and shall interfering with radiocommunications, criminal sanctions are being included given also the gravity of
on conviction be liable to a fine (multa) not exceeding fifty thousand euro (€50,000) and, or to a daily the offence.
fine (multa) not exceeding one thousand euro (€1000) for each day of non-compliance, and, or
imprisonment for a period not exceeding one year, or to such fine or fines and to such imprisonment.

Use of electronic communications apparatus to make threats.
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49.

Any person who by means of an electronic communications network or apparatus (a)

threatens the commission of any crime; or

(b)

with intent to extort money or any other thing, or to make any gain, or with intent to
induce another person to do or omit from doing anything, threatens to accuse or to
make a complaint against, or to defame, that or another person; or

(c)

makes any other improper use thereof,

The fines (multi) related to the use of electronic communications apparatus to make threats are
being updated as reflected in the proposed amendment.

shall be guilty of an offence under this Act and shall, on conviction, be liable to a fine ( multa) not
exceeding twenty-fivethree thousand, two hundred and ninety-three euroand seventy-three cents
(€25.,0003,293.73) and, in the case of a continuing offence, to a further fine (multa) not exceeding
fivefour hundredand sixty-five euro and eighty-seven cents (€500465.87) for each day during which
the offence continues;
Provided that mere defamatory words or statements uttered or published on an electronic
communications network or apparatus and which may give rise to an action for defamation or slander
in terms of the Media and Defamation Act, shall not constitute an offence under this Act.

Power of Minister to make regulations in relation to criminal offences.
50.
Without prejudice to any other provision of this Act the Minister may, after consultation The fines (multi) related to criminal offences are being updated as reflected in the proposed
with the Authority, make regulations prescribing penalties for criminal offences against any amendment to article 50 of Cap. 399.
regulations made under this Act, and such regulations may:
(a)

prescribe different fines (multi) for different offences;

(b)

prescribe fines (multi) calculated in accordance with the duration of the commission of
the offence:

Provided that any such regulations as may be made shall not provide for a fine ( multa) of
more than twenty-five three thousand euro and two hundred and ninety euro (€253,000290), and,
or five hundred our hundred and sixty-five euro (€500465) for each day during which the offence
continues persists.

Proceedings for a criminal offence.
51. (1) No proceedings for any criminal offence under this Act other than offences under article
25, under article 48(1)(d) or under article 49 shall be instituted without the consent of the
Authority or at its request.
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(2) Notwithstanding anything contained in the Criminal Code, an appeal to the court of
competent jurisdiction shall lie with the prosecution against any judgement delivered in any
proceedings with respect to an offence under this Act.

PART VIII
SAVING, TRANSITORY AND EXEMPTIONS

Saving.
52. (1) The repeal of articles 43, 44 (including the Schedule), 45, 46 and 47 as in force on the 1st
May, 2004 shall be without prejudice to anything done or still to be done under the said articles.

Articles forming part of article 52 of Cap. 399 and referring to timescales that have been superseded
are being deleted and replaced with transitory provisions referring to any regulations, directives,
decisions or designations in force on the 21st December 2020 (namely the date relating to the bringing
into force of the amendments to Cap. 399).

(2) Any regulations made or kept in force by or under any of the provisions of this Act as in force
on the 1st May, 2004 and still in force on the said date shall, until other provision is made under or
by virtue of this Act, continue to be in force and have effect.
(1) Any regulations made or kept in force by or under any of the provisions of this Act as in force
on the 21st December, 2020 and still in force on the said date shall, until other provision is made
under or by virtue of this Act, continue to be in force and have effect.
(3) Any directives, decisions or designations however so described made by the Authority unde r
this Act as in force on the 1st May, 2004 and still in force on the said date shall continue to be in
force until revoked or amended by the Authority.
(2)
Any directives, decisions or designations however so described made by the Authority
under this Act as in force on the 21st December, 2020 and still in force on the said date shall
continue to be in force until revoked or amended by the Authority.
(4)

The provisions of article 44 as in force on the 1st May, 2004 shall continue to apply:

(i)
in respect of anything done at the time when they were in force and in respect of anything
consequential, arising out of or related thereto whenever so done; and
(ii)
mutatis mutandis in respect of the implementation of this Act or any law or regulation with
the purpose of market liberalisation or compliance with the international obligations of Malta with
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regard to electronic communications services or electronic communications networks.

Review of former obligations for access and interconnection.
53. (1) Notwithstanding anything in this Act or in any regulations made thereunder, an Article 53 of Cap. 399 is being deleted as all the laws listed in this article have been repealed.
undertaking shall continue to comply with any obligations concerning access and interconnection
under this Act as previously entitled as the Telecommunications (Regulation) Act and any
regulations made thereunder including under the , the Telecommunications Services (General)
Regulations, the Interconnection (Obligations and Rates) Regulations, the Cable Systems (General)
Regulations, the Telecommunications (Unbundled Access to the Local Loop) Regulations, the
Telecommunications (Leased Lines) Regulations, applicable to it immediately before the coming
into force of this Act until such time as the said regulations are amended or as specific obligations
pursuant to a market analysis undertaken by the Authority in accordance with the provisions of
this Act, are imposed on any undertaking designated under article 9.
(2) The Authority shall give such notice as it considers reasonable to any party affected by the
amendment or withdrawal of obligations referred to in subarticle (1).

Existing authorisations.
54. (1) Without prejudice to article 43, the Authority shall bring general authorisations and Article 54 of Cap. 399 is being deleted as the timescales mentioned in this Article have all been
individual rights of use already in existence on 31 December 2009 into conformity with any superseded.
provisions of, or made under this Act relating to authorisations by 19 December 2011 at the latest.
(2) Notwithstanding subarticle (1) where the Authority considers that the application of the said
subarticle would result in a reduction of rights or extension of obligations on a person hold ing such
an authorisation or right of use already in existence, the Authority may extend the validity of those
authorisations or rights of use until 30 September 2012, provided that it considers that the rights
of other persons are not adversely affected thereby. The Authority shall notify such extension to
the European Commission and state the reasons therefor.

Exemption from the provisions of this Act.
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55.
(1) Electronic communications networks and, or services of the State established to satisfy Article 55 of Cap. 399 is being amended so that in the case of any exemptions considered under
the exigencies of defence or public security are exempt from the provisions of this Act .
this article by the Prime Minister, the Authority can advise the Prime Minister in order to ensure
the efficient use of radio spectrum and to avoid harmful interference that may be caused by
(2)
The Prime Minister may by order published in the Gazette exempt from any of the
radiocommunications apparatus capable of causing deliberate interference.
provisions of this Act, any electronic communications network and, or service, belonging to a
Government Department or to a body established by law or to a company in which the
Government of Malta holds at least ninety per cent of all paid-up share capital and used for its own
purposes or exclusively for the purposes of Government and in issuing such an exemption the
Prime Minister may also impose conditions thereto as he deems fit.or any radiocommunications
apparatus exclusively used by the State for activities concerning public security, defence, State
security, including the economic well-being of the State in the case of activities pertaining to State
security matters, and the activities of the State in the area of criminal law :
Provided that no such exemptions shall be granted with respect to:
(i)

the requirement of having an explicit authorisation issued by the Authority for the
rights of use for radio spectrum; or

(ii)

the installation or use of radiocommunications apparatus capable of causing
deliberate interference, as provided for in article 31A of this Act.

(2) The Prime Minister shall, in making an order under this article, first consult with the
Authority, and may after having done so, impose any such conditions as he may consider
appropriate in the circumstances.
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Appendix III:
Proposed amendments to the Utilities and Services (Regulation of Certain Works) Act (‘Cap. 81’)
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Proposed amendments

Explanatory Notes

CHAPTER 81

UTILITIES AND SERVICES (REGULATION OF CERTAIN WORKS) ACT
To regulate certain works in connection with utilities and other services.

The Utilities and Services (Regulation of Certain Works) Act was first established in 1934 with the
objective of regulating works in connection with utilities and services. Over the years various
amendments have been made to the act to, amongst others, reflect the provisions of the European
frameworks for the electronic communications networks and services. The latest amendments to
the Act implemented the European Broadband Cost Reduction Directive with the objective of
facilitating high-speed electronic communications networks.

ORDINANCE XXIII of 1934, as amended by Ordinance XLV of 1935; Government Notice No. 296 of
1939; Ordinance XX of 1961; Legal Notice 4 of 1963; Acts: XXIV of 1963, XXIV of 1966, XVI of 1975;
Legal Notice 148 of 1975; Acts: XI of 1977, XIII of 1983, XII of 1991, XXXIII of 1997, XXIII of 2000 and
VII of 2004; Legal Notice 408 of 2007; Acts XV of 2009 and IX of 2011; Legal Notice 180 of 2012; and
Act XVIII of 2016.

Amendments to the Act are being proposed in order to implement the provisions of the 2018
European Electronic Communications Code (referred to as the EECC) regarding the provisions
relating to rights of way (Article 43) and co-location and sharing of network elements and
associated facilities (Article 44). In additions, the opportunity is being taken to propose
improvements to the legislation in order to provide clarity on the procedural aspects on filing a
dispute before the Dispute Resolution Board.

PART I
Preliminary
Short title.
1.

The short title of this Act is Utilities aAnd Services (Regulation of Certain Works) Act.

Interpretation.
2.

In this Act unless the context otherwise requires:

"access point" means a physical point, located inside or outside the building, a ccessible to
undertakings providing or authorized to provide public communications networks, where
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connection to the high-speed-ready in-building physical infrastructure is made available;
“associated facilities” means associated services, physical infrastructures and other facilities or elements A new definition for ‘associated facilities’ based on Article 2(10) of the EECC, updated to refer to
associated with a network or a utility service, which enable or support the provision of services through associated services, physical infrastructure and other facilities or elements associated with a network or
that network or service, or have the potential to do so, and include buildings or entries to buildings, a utility service.
building wiring, antennae, towers and other supporting constructions, ducts, conduits, masts, manholes
and cabinets;
“associated service” means a service associated with a network or a utility service which enables or A new definition for ‘associated services’ based on Article 2(11) of the EECC which refers to a service
supports the provision, self-provision or automated-provision of services through that network or associated with a network or utility service.
service, or has the potential to do so;
"bodies governed by public law" means bodies that have all of the following characteristics:
(a)

they are established for the specific purpose of meeting needs in the general interest, not
having an industrial or commercial character;

(b)

they have legal personality; and

(c)

they are financed, in full or for the most part, by the State, or regional or local authorities,
or by other bodies governed by public law; or are subject to management supervision by
those authorities or bodies; or have an administrative, managerial or supervisory boa rd,
more than half of whose members are appointed by the State, regional or local authorities
or by other bodies governed by public law;

"civil works" means every outcome of building or civil engineering works taken as a whole which is
sufficient of itself to fulfil an economic or technical function and entails one or more elements of a
physical infrastructure;
"competent authority for permit granting" or "competent authorities for permit granting" means
such public sector body or bodies responsible for the granting of civil works permits;
"competent infrastructure regulator" or "competent infrastructure regulators" means such public
sector body or bodies responsible for the infrastructure regulation as may be listed in the First
Schedule, which Schedule may from time to time be amended by the Minister responsible for
infrastructure by means of a notice in the Gazette;
"competent utility regulator" or "competent utility regulators" means any such public sector body
or bodies responsible at law for the regulation of those utility services listed in accordance with
the Second Schedule, which list shall state the authority responsible for the regulation of each of
the different utility services and, where applicable the networks therein listed:
Provided that this Schedule may from time to time be amended by the Prime Minister by
notice in the Gazette;
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"Dispute Resolution Board" or "Board" means the Utilities Networks Dispute Resolution Board
established under Part IV;
Cap. 399.
"electronic communications network" and "electronic communications service" shall respectively
have the same meaning as under the Electronic Communications (Regulation) Act;
"energy" includes electrical energy, fuel, heat when transmitted as a commercial activity, and
energy derived from renewable sources;
“facilities” includes the placing of cables and wires or other works carried out either below, above, A new definition to describe ‘facilities’ for the purposes of Cap. 81.
by the side of or in any building, entry to or common parts of any building or tenement and any
trenches, pits, poles, stays, brackets and all other accessories essential to the proper working of
the networks to be cut, placed, erected in or affixed to or within any building, entry to or common
area of any building or any tenement however so described;
"high-speed electronic communications network" means an electronic communications network
which is capable of delivering broadband access services at speeds of at least thirty Mbps:
Provided that the Minister responsible for electronic communications may by notice in the
Gazette amend this definition to increasevary such speeds;

An amendment to clarify that the broadband access service speeds for ‘high-speed electronic
communications network’ currently set to be of at least thirty Mbps, may be increased by enabling the
Minister to amend this definition.

"high-speed-ready in-building physical infrastructure" means in-building physical infrastructure
intended to host elements or enable delivery of high-speed electronic communications networks;
"in-building physical infrastructure" means physical infrastructure or installations at the end-user’s A minor editorial amendment.
location of the end-user, including elements under joint ownership, intended to host wired and, or
wireless access networks, where such access networks are capable of delivering electronic
communications services and connecting the building access point with the network termination
point;
"major renovation works" means building or civil engineering works at the end-user’s location of A minor editorial amendment.
the end-user encompassing structural modifications of the entire in-building physical
infrastructure or a significant part thereof, including the common parts, and requiring a building
permit;
"network" means any physical infrastructure utilised by a network operator;
"network operator" means an undertaking providing or authorized to provide public
communications networks as well as an undertaking providing a physical infrast ructure intended
to provide:
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(a)

a service of production, transport or distribution of:
(i)

gas;

(ii)

electricity, including public lighting;

(iii) heating;
(iv) water, including disposal or treatment of waste and sewage, and drainage services;
(b)

transport services, including railways, roads, ports and airports;

Cap. 399
‘’network termination point’’ unless the context otherwise requires, has the same meaning as
defined under article 2 of the Electronic Communications (Regulation) Act;

A new definition for ‘networks termination point’ as reflected in Article 2 of the Electronic
Communications (Regulation) Act.

"owner" includes occupier and user;
"permit" means an explicit or implicit decision of a competent authority for permit granting
following any procedure under which an undertaking is required to take steps in order to legally
carry out building or civil engineering works;
"physical infrastructure" means any element of a network which is intended to host other
elements of a network without becoming itself an active element of the network, including but not
limited to, pipes, masts, ducts, inspection chambers, manholes, cabinets, buildings or entries to
buildings, antenna buildings, towers and poles:
S.L. 449.57
Provided that cables, including dark fibre, as well as elements of networks used for the
provision of water intended for human consumption as defined in regulation 3 of the Water
Intended for Human Consumption Regulations are not physical infrastructure within the meaning
of this Act;
"public sector body" means a state, regional or local authority, a body governed by public law or
an association formed by one or several such authorities or one or several such bodies governed
by public law;
"Single Information Point" means the public entity appointed under article 19 to perform the
functions of a single point of contact;
"tenement" means any tenement whether private or public and includes any road, path, building
or construction however so described, or water;
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Cap. 490.
"Tribunal" means the Administrative Review Tribunal established by article 5 of the Administrative
Justice Act;
"undertaking" means, unless stated otherwise in this Act, an undertaking providing or authorized
to provide public communications networks;
“utilities” includes electronic communications services, gas, electricity including public lighting,
heating, water including disposal or treatment of waste and sewage, and drainage systems,
transport services including roads, ports and airports, and such other se rvices as the Minister
responsible for infrastructure may by notice in the Gazette designate as “utilities” for the purposes
of this Act; and
"Utilities Committee" means the Utilities Services Advisory Committee established under article
22.

Object of this Act.
3.

(Deleted by Act XVIII. 2016.5.).

PART II
Regulation of Utilities’ Infrastructure Access
Power to order placing of cable, etc.

Implements Article 43 of the EECC [recitals 103 and 104]

4.
(1) For the purposes of this Act, it shall be lawful for the competent infrastructure regulator
either of its own initiative or on the application of a network operator made in accordance with
this Part, to order the installation of facilities on, over or under public or private property. at
cables and wires be placed or other works be carried out either below, above, by the side of or in
any building, entry to or common parts of any building or tenement and that trenches, pits, poles,
stays, brackets and all other accessories essential to the proper working of the networks be cut,
placed, erected in or affixed to or within any building, entry to or common area of any building or
any tenement; and aAny such order shall be notified by the aforesaid regulator to the owner of the
said tenement at least ten days prior to the carrying out of any of the works aforesaid.

An amendment to provide clarity that it shall be lawful for the competent infrastructure regulator
to order the installation of facilities on, over or under public or private property eith er on its own
initiative or on the application of a network operator. The amendment also implements Article 43
(Rights of Way) of the EECC whereby the competent authority may grant the rights to install
facilities based on an application by a network operator.
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(2) The competent infrastructure regulator shall consider and decide an application by a network A new subarticle 4(2) in order to implement Article 43(1) of the EECC.
operator for the granting of rights to install facilities on, over or under public or private property in
accordance with the applicable provisions of this Part.
(3) Where public or local authorities retain ownership or control of undertakings providing any utility
services and, or networks, there shall be in place an effective structural separation of the function
responsible for granting the rights referred to in subarticle (2) from the activities associated with
ownership or control.

A new subarticle 4(3) to implement Article 43(2) of the EECC. The article is intended to ensure the
independence of the competent infrastructure regulator responsible for granting the rights to
install facilities on, over or under public or private property. In accordance with the principle of
the separation of regulatory and operational functions, the independence of competent
authorities is being guaranteed with a view to ensuring the impartiality of their decisions.

Power to order collocation, etc.

Implements Article 44 of the EECC [recitals 105 and 106]

4A. (1) Where a network operator has exercised the right under national law to install facilities
on, over or under public or private property, or has taken advantage of a procedure under national
law for the expropriation or use of property, tThe competent infrastructure regulator may order
the collocation, use or sharing of the network elements and, or same facilities on, over or under
public or private property in relation to any cables, wires, physical infrastructure or other
associated facilities or other accessories, however so described, used or to be used for the
provision of any utilities by a provider of any such utilities in any buildings, common areas, entries
to buildings, trenches, pits, ducts, conduits, manholes, cabinets or on any poles, masts, antennae,
towers or other supporting constructions, stays or brackets, cut, placed, erected or affixed by
another provider of any such utilities.:

The competent infrastructure regulator is empowered to require that network operators which
benefit from rights to install facilities on, over or under public or private property share such
facilities or property, including physical co-location, after an appropriate period of public
consultation, during which all interested parties should be given the opportunity to state their
views, in the specific areas where such general interest reasons impose such sharing.
Article 4A of Cap. 81 is being amended to better reflect Article 44 (Co-location and sharing of
network elements and associated facilities for providers of electronic communications networks)
of the EECC.

(2) An order under subarticle (1) may be issued only in those specific areas where the
competent infrastructure regulator considers that the issue of such an order is necessary to
protect the environment, public health, public security or to meet town planning and country
objectives. In doing so the
Provided that the competent infrastructure regulator may also:
(i) order the taking of such measures as it may consider necessary to facilitate the coordination of
public works, and in order to protect the environment, public health, public security or to meet
town planning and country objectives. In doing so the competent infrastructure regulator may also
(ii) provide for rules of apportioning the costs of facility or property sharing.
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(32) An order under subarticle (1) may be issued by the competent infrastructure regulator
acting of its own initiative or following the written request of an undertaking providing an utility
service or network, or of a competent utility regulator who considers the issue of such an order
necessary for the provision of an utility service. :
Provided that bBefore deciding whether to issue such an order, the competent
infrastructure regulator shall conduct a public consultation during which all interested parties,
including where applicable the competent utility regulator or regulators as the case may be, are
afforded such reasonable opportunity as the competent infrastructure regulator considers
appropriate in the circumstances, to express their views in writing.where appropriate in writing
consult with the competent utility regulator or regulators as the case may be :
Provided further that no such order shall be issued if it relates to a dispute lodged before
the Dispute Resolution Board under this Act, or to an appeal before the competent appellate
forum contesting a final decision issued by that Board on any such dispute lodged before it.
(43) The competent infrastructure regulator shall notify any order made under sub -article (1) to
the provider of the utility service impacted by the order of collocation, and to any other persons as
it may consider appropriate in the circumstances where it considers that such persons may have
an interest in knowing about the issue of the order, at least ten days prior to the c arrying out of
any of the works aforesaid:
Provided that no such order shall be issued if it relates to a dispute lodged before the Dispute
Resolution Board under this Act, or to an appeal before the competent appellate forum contesting
a final decision issued by that Board on any such dispute lodged before it.
Provided that the competent infrastructure regulator shall before issuing any such order
afford such reasonable opportunity as it may consider appropriate in the circumstances to all
interested persons to express their views in writing.
(54) Any measures taken by the competent infrastructure regulator in accordance with this
article shall be objective, transparent, non-discriminatory, and proportionate, and where
appropriate, these measures shall be carried out in coordination with the competent utility
regulator or regulators and any other relevant public sector body.
Coming into effect of orders, etc.
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4B.
An order issued in accordance with article 4 or article 4A shall have effect immediately on
the lapse of the tenth day following its notification; and the recipient of the order shall thereupon
fully, immediately and properly, implement the same or allow the full, immediate and proper
implementation thereof, and shall refrain from causing or continuing to cause any impediment or
hindrance to the said implementation:
Provided that the implementation of any such order shall not be impeded, restricted or
delayed by reason of any claim for charges made by the recipient of the order.

Charging for collocation and dispute related thereto.
4C. (1) The recipient of an order made under article 4A shall be allowed to charge for the
collocation or the use of the facilities affixed or erected by it at rates based on reasonable relevant
costs. Charges for collocation or use of the same facilities shall be cost-oriented and shall not
include charges for overheads such as marketing, personnel or maintenance costs, other than
those directly incurred on the facilities used.
(2) The recipient of an order made under article 4A shall submit its charges to the provider
collocating or making use of the facilities affixed or erected by the said recipient within thirty days
of commencement of collocation or use as aforesaid:
Provided that if the provider collocating or making such use disagrees with such charges it
may, within twenty days of receipt of the same, make a dispute before the Dispute Resolution
Board which Board shall resolve any such dispute within the shortest time frame and in any case
within two months from the date of receipt of the dispute except in exceptional circumstances in
accordance with the provisions of article 32.
(3) The competent infrastructure regulator may, following consultation in writing with the
competent utility regulator or regulators, upon application by the recipient of an order made
under article 4A, order the person allowed to collocate or to make use of the facilities affixed or
erected by the said recipient to provide security for the payment of charges due hereunder i n
respect of such collocation or use in an amount and in such form as may be determined by the
competent infrastructure regulator.

Exercise of functions by the competent infrastructure regulator.
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4D. (1) The competent infrastructure regulator in the exercise of its functions under this Act An amendment to Article 4D(a) of Cap. 81 is proposed in order to reflect Article 43(1) of the EECC.
shall:
The proviso is moved to a new Article 4D(2) of the said law.
(a) act on the basis of simple, efficient, transparent and publicly available procedures,
applied without discrimination and without delay, and shall in any case make a decision
within sixfour months from the date of an application made in accordancedate with the
provisions of this Part, except in the case of expropriation;
(b) follow the principles of transparency and non-discrimination in attaching conditions to
any rights it may grant to a network operator or a utility service provider as the case
may be; and
(c) give reasons for its decisions:
Provided that the competent infrastructure regulator shall, in relation to any fees it may be
authorized to impose by or under this Act relating to such works, ensure that fees are objectively
justified, transparent, non-discriminatory and proportionate in relation to their intended purpose:
Provided further that the competent infrastructure regulator shall, in relation to
amendments that it may consider making to any rights, conditions and procedures relating tosuch
works carried out in accordance with this Part, ensure that any amendment is only made in
objectively justified cases and in a proportionate manner. Before making any such amendment,
the competent infrastructure regulator shall give notice in such manner as it considers appropriate
of its intention, inviting interested parties including users and consumers, to make representations
on the proposed amendments within a period of not less than thirty days as may be specified in
the notice. The competent infrastructure regulator may in those circumstances which it considers
to be exceptional, shorten such period:
Provided further that the competent infrastructure regulator shall in writing consult with
the competent utility regulator or regulators in relation to amendments that it may consider
making to collocation orders which were previously issued.
(2)
The competent infrastructure regulator shall, in relation to any fees it may be authorized to
impose by or under this Act relating to such works, ensure that fees are objectively justified,
transparent, non-discriminatory and proportionate in relation to their intended purpose.

The proviso currently under Article 4D of Cap. 81 is moved to a new subarticle 4D(2) of the said
law.

(3)
The competent infrastructure regulator may require any person to provide it with any A new subarticle 4D(3) is being inserted to provide the power for the competent infrastructure regulator
information which it considers to be necessary for the performance of its tasks under this Part.
to request information from any person for the performance of its tasks.

Contestation of a regulatory decision.
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4E.
Unless provided otherwise in the Act, aA person or a competent utility regulator aggrieved A minor amendment is being included.
by any regulatory decision however so described taken under this Part may appea l to the Tribunal:
Provided that any such person in appealing shall explain his juridical interest in impugning
the decision appealed from:
Provided further that, where applicable, the competent utility regulator which has an
interest in the matter, shall also be notified with any appeal filed under this article and shall be
entitled to intervene in such proceedings and make submissions thereon.

Compensation.
5.
Where the works contemplated in articles 4 and 4A cause damage to a tenement or cause
annoyance to the owner of the tenement, the owner may, within three months from the
completion of the said works, apply to the First Hall of the Civil Court praying for the
determination of the compensation which may be due in respect of such damage or annoyance:
Cases in which no compensation is due.
Provided that (a) no damage or annoyance entitling the owner to compensation shall be considered to arise
from the fact that a cable, wire or other essential accessory has been placed, erected or
affixed either below, above or by the side of any tenement, if such cable, wire or other
accessory does not cause any inconvenience, or if such cable, wire or other accessory is run
over a tenement at a height of not less than four and a half metres from the surface
thereof, or, in the case of a building, at a height of not less than three metres from the
level of the roof thereof;
(b) no claim for compensation shall be deemed to arise from the mere fact that a cable or wire
passes in close proximity to or is supported by a bracket affixed to the wall of a building, or
that a pole or stay is fixed to the upper part of such wall for the purpose of attaching
thereto a cable or wire at the requisite height, if, in either case, the said cable or wire does
not cause a noise which may be distinctly heard inside the building when the doors and
windows are open, or other inconvenience;
(c) no claim for compensation shall be deemed to arise from the mere fact that one or more
poles or other supports are erected in any tenement, or in any field or site, so long as the
distance between the poles or supports is not less than thirty-six and a half metres, and no
pole or support occupies more than one hundred and sixty square centimetres of groun d.
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Where owner of tenement may ask for diversion of proposed route.
6.
(1) The owner of any tenement affected by an order made under article 4 may, within the
period of eight days from the date of the said order, apply to the competent infrastructu re
regulator requesting that the route of the proposed cable or wire be diverted in such a way as to
obviate the necessity of cutting, placing, erecting or affixing any trench, cable, wire, pole, stay,
bracket or other essential accessory, in, over or upon the said tenement.
(2)

Such a request shall be granted provided (a) the route, if diverted, will function with equal efficiency as the proposed route, and will not
be more liable to damage from any cause whatsoever; and
(b) the diversion of the proposed route will not interfere with other property or give rise to a
claim for compensation under article 5; and
(c) the diversion of the proposed route will not entail a greater expense to the provider of the
utility service concerned either for its original construction or its subsequent repair and
maintenance.

(3) Before taking a decision further to any request under this article , the competent
infrastructure regulator in dealing with such a request, shall (a) where necessary, consult in writing with the competent utility regulator or regulators; or,
and
(b) consult in writing with any persons who the competent infrastructure regulator considers
may be effected in a negative manner, giving such persons a reasonable opportunity to
make their submissions in writing.

Applicability of article 471 of the Civil Code.
Cap. 16.
6A. For the purpose of inspecting, testing or maintaining in good state of repair any work carried
out under this Act, the provisions of article 471 of the Civil Code shall apply.

Where the owner of tenement may ask for removal of a cable, etc.
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7.
(1) Where the owner of a tenement in, over or upon which there is any cable, wire, pole,
stay, bracket or other essential accessory, intends to make alterations in the tenement and such
alterations cannot be effected unless (a)
the cable, wire, pole, stay, bracket or other essential accessory is temporarily or
permanently removed; or
(b)
the position of such cable, wire, pole, stay or bracket or other essential accessory
cannot be changed,
then the owner may request that such work be temporarily or permanently removed, or else that
the position of such work be changed, this notwithstanding that the owner had given his consent
for the execution of the work or had received compensation in terms of this Part.
(2) A request under sub-article (1) shall be made by application before the First Hall of the Civil
Court whereby the owner shall state under oath why in accordance with the provisions of sub article (1) the request is being made:
Provided that the owner in filing such a request shall:
(a)
notify the competent infrastructure regulator, any competent utility regulator or
regulators where applicable, and any network operator who may be effected in a negative
manner; and
(b)

give three months notice of his intention to affect the alterations aforesaid.

(3) A network operator may, within twenty days from notification of a request made under this
article, contest such request only if it can prove that the owner has other reasonable m eans of
making the alterations and that it shall be affected in a negative manner if the request is upheld.
(4) If the request under this article is not contested, the owner may without any further notice
proceed with the alterations on the lapse of the three month notice period referred to in subarticle (2)(b):
Provided that the owner shall, where his request has not been contested or, if contested,
the contestation thereof has been rejected, refund any compensation which he may have
received.

Works carried out before commencement of Act.
8.
Every work carried out before the commencement of this Act in, over or upon any tenement
in connection with the fixed electrical power and electronic communications networks without any
protest on the part of the owner of the tenement shall be deemed to have been so carried out
with the consent of the owner and shall not entitle the owner of the tenement to any
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compensation, notwithstanding that the provisions of this Act shall not have been observed.

Penalty for obstruction.
9.
Whosoever resists or obstructs any person authorized to enter any tenement in connection
with the execution of his duties under this Act, shall be liable, on conviction, to a fine ( multa) not
exceeding five thousand euro (€5,000).

Penalty for causing wilful damage to works.
10.
Any person who wilfully interferes with or causes damage of any works connected with the
fixed electrical power and electronic communications networks in Malta, shall be liable to a fine
(multa) not exceeding five thousand euro (€5,000):
Provided that nothing in this Act shall prevent a prosecution under any other law, but so
that a person shall not be punished twice for the same offence.

Power of Minister to make regulations.
11.

(Deleted by Act XVIII. 2016.16).

Penalty for contravention of regulations.
12.

(Deleted by Act XVIII. 2016.16).

Power to charge fees.
13.
Where cables or wires are placed or other works are carried out below, above or by the side
of any road, it shall be lawful for the competent infrastructure regulator to charge such fees for
any land which under any law is vested in the competent infrastructure regulator in Malta and
which is affected or occupied by such works, as may be determined from time to tim e by
regulations made by the Minister in accordance with article 37.

155

PART III
Facilitating High-Speed Electronic Communications Networks
Access to existing physical infrastructure.
14. (1) A network operator shall meet all reasonable requests made in writing by an
undertaking requesting access to its physical infrastructure under fair and reasonable terms and
conditions, including price, with a view to deploying elements of high-speed electronic
communications networks:
Provided that the undertaking concerned shall in its request specify the elements of the
project for which the access is requested, including a specific time frame:
Provided further that nothing in this Part shall be construed as prohibiting network
operators from offering access to their physical infrastructure.
(2) Any refusal of access following a request made in accordance with sub-article (1) shall be
based on objective, transparent, and proportionate criteria including but not limited to:
(a) the technical suitability of the physical infrastructure to which access has been requested
to host any of the elements of high-speed electronic communications networks referred to
in sub-article (1);
(b) availability of space to host the elements of the high-speed electronic communications
networks referred to in sub-article (1), including that the future needs for space of the
network operator are sufficiently demonstrated;
(c) safety and public health concerns;
(d) integrity and security of any network, in particular of critical nati onal infrastructure;
(e) the risk of serious interferences of the planned electronic communications services with
the provision of other services over the same physical infrastructure;
(f) the availability of viable alternative means of wholesale physical network infrastructure
access provided by the network operator and suitable for the provision of high -speed
electronic communications networks, provided that such access is offered under fair and
reasonable terms and conditions.
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(3) The network operator when giving its refusal shall in writing state its reasons for refusing
the request, which reasons must be given within two months from the date of receipt of the
complete request for access:
Provided that in doing so the network operator shall, where app licable, provide the
undertaking making the request with any relevant documentation in support of its refusal.
(4) Where access is refused or an agreement on specific terms and conditions, including price,
has not been reached within two months from the date of receipt of the complete request for
access, then either party may file a dispute with the Dispute Resolution Board on the lapse of the two
months period referred to in this sub-article.
(5) The Dispute Resolution Board shall, in determining any dispute, referred to it in accordance
with this article, taking into account the principle of proportionality, issue a binding decision to
resolve the dispute, including the setting of fair and reasonable terms and conditions, including
price where appropriate:
Cap. 399.
Provided that where the dispute relates to access to the infrastructure of an electronic
communications network provider, the Board shall, where appropriate, take into account the
objectives set out in article 4 of the Electronic Communications (Regulation) Act:
Provided further that any price set by the Board shall ensure that the access provider has a
fair opportunity to recover its costs and shall take into account the impact of the requested access
on the business plan of the access provider, including the investments made by the network
operator to whom access is requested, in particular in the physical infrastructures used for the
provision of high-speed electronic communications services.
(6) The Dispute Resolution Board shall resolve any dispute referred to it in accordance with this
article within the shortest possible time frame and in any case within four months from the date of
the receipt of the complete request, except in exceptional circumstances in accordance with the
provisions of article 32.
(7) The provisions of this article shall be without prejudice to the right to property of the owner
of the physical infrastructure in cases where the network operator is not the owner, and to the
right to property of any other third parties, such as landowners and private property owners.

Transparency concerning physical infrastructure.
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15. (1) An undertaking in the course of requesting access to physical infrastructure in
accordance with article 14(1), has the right to access, upon request, the following minimum
information concerning the existing physical infrastructure of any network operator:
(a)

location, and route;

(b)

type and current use of infrastructure; and

(c)

a contact point:

Provided that, in doing so, the undertaking shall specify the area in which it envisages
deploying elements of the high-speed electronic communications networks:
Provided further that the provision of any such information to the undertaking may be
subject to any limitations consequential to the security of the networks and their integrity,
national security, public health or safety, confidentiality or operating and business secrets as may
be determined by the competent infrastructure regulator.
(2) A public sector body holding in electronic format, by reason of its tasks, elements of the
minimum information referred to in sub-article (1) concerning the physical infrastructure of a
network operator, shall make such information available:
(a)

through the Single Information Point by electronic means; and, or

(b) to an undertaking upon the request in writing of that undertaking, this without
prejudice to the limitations stated in sub-article (1):
Provided that any update to that information or any new element of minimum information
referred to in sub-article (1) received by the public sector body shall be made available to the
Single Information Point within two months from the date of its receipt, which period of such two
months may be extended by a further period not extending one month, where thi s is required to
guarantee the reliability of the information provided:
Provided further that any information provided to the Single Information Point shall be
updated forthwith by the entity responsible for the provision of such information which entity
shall inform the Single Information Point accordingly.
(3) Minimum information made available to the Single Information Point in accordance with sub article (2) shall be accessible promptly, through the Single Information Point, in electronic format
and under proportionate, non-discriminatory and transparent terms. Such access shall be made
available through the Single Information Point by not later than the 1 January 2017.
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(4) Where the minimum information referred to in sub-article (1) is not available through the
Single Information Point, then network operators shall provide access to such information upon
the specific written request by an undertaking. In making such a request the undertaking shall
specify the area envisaged for the deployment of elements of high-speed electronic
communications networks:
Provided that access to information shall be granted within two months from the date of
receipt of the written request under proportionate, non-discriminatory and transparent terms
without prejudice to the limitations under sub-article (1).
(5) Upon the specific written request of an undertaking, a network operator shall meet
reasonable requests for on-site surveys of specific elements of its physical infrastructures. In
making such a request the undertaking shall specify the elements of the network concerned with a
view to deploying elements of high-speed electronic communications networks:
Provided that on-site surveys of the specified network elements shall be granted under
proportionate, non-discriminatory and transparent terms within one month from the date of
receipt of the written request, without prejudice to the limitations in sub -article (1).
(6) In the event of a dispute arising in connection with the rights and obligations provided for in
this article, either party may refer the dispute to the Dispute Resolution Board which shall, after
taking full account of the principle of proportionality, issue a binding decision to resolve the
dispute within the shortest possible time frame and in any case within two months, except in
exceptional cases in accordance with article 32.
(7) The Single Information Point following consultation with any competent utility regulator or
regulators as the case may be, and such other public sector body or bodies as it may consider
necessary, may provide for exemptions from the obligations in sub-articles (1) to (5) in the case of
existing physical infrastructures considered not technically suitable for the deployment of
electronic communications networks or in the case of critical infrastructure. In doing so it shall
give its reasons in writing and shall before taking a final decision, give any interested parties the
opportunity to make any written submissions within such reasonable time as it may establish.
(8) An undertaking which obtains any information pursuant to the provisions of this article shall,
where appropriate, ensure that the information so acquired is treated with due consideration to
confidentiality,and operating and business secrets.

Coordination of civil works.
16. (1) A network operator has the right to negotiate agreements concerning the coordination
of civil works with undertakings with a view to deploying elements of high -speed electronic
159

communications networks.
(2) A network operator performing directly or indirectly civil works, either fully or partially
financed by public means, shall comply with any reasonable written request to coordinate civil
works on transparent and non-discriminatory terms, made by an undertaking, with a view to
deploying elements of high-speed electronic communications networks, provided that:
(a) such request does not entail any additional costs, including because of additional delays,
for the initially envisaged civil works;
(b) such request does not impede control over the coordination of the works; and
(c) the request to coordinate is filed as soon as possible and in any case at least one month
before the submission of the final project to the competent authorities for permit granting:
Provided that the Minister responsible for infrastructure may make such regulations as he
may consider necessary on apportioning the costs associated with the coordination of civil works.
In doing so the Minister shall consult with the competent utility regulator or reg ulators as the case
may be and with any public sector body or bodies as he may consider necessary in the
circumstances.
(3) If an agreement on the coordination of civil works in accordance with sub -article (2) is not
achieved within one month from the date of receipt of the formal written request to negotiate,
then any aggrieved party may refer the dispute to the Dispute Resolution Board.
(4) The Dispute Resolution Board shall, in determining any dispute referred to it in accordance
with this article, taking full account of the principle of proportionality, issue a binding decision to
resolve the dispute raised, including the setting of fair and non-discriminatory terms and
conditions, and charges where appropriate:
Provided that the Board shall resolve any dispute referred to it in accordance with this
article within the shortest possible time frame and in any case within two months from the date of
the receipt of the dispute except in exceptional circumstances in accordance with article 32.
(5) The competent authority for permit granting may, following consultation in writing with the
competent utility regulator or regulators as the case may be and with such other public sector
body or bodies as it may consider necessary, provide for exemptions from t he obligations in this
article for civil works of insignificant importance, such as in terms of value, size or duration, or in
the case of critical national infrastructure:
Provided that in so doing, the competent authority for permit granting shall give its reasons
in writing and shall before taking a final decision, give any interested parties the opportunity to
make any written submissions on the draft exemptions within such reasonable time as it may
establish.
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Transparency concerning civil works.
17. (1) In order to negotiate agreements on the coordination of civil works referred to in article
16, a network operator shall make available upon the specific written request of an undertaking,
the following minimum information concerning on-going or planned civil works related to its
physical infrastructure for which a permit has been granted, a permit granting procedure is
pending or a first submission to the competent authority for permit granting is envisaged in the
following six months:
(a)

the location and the type of works;

(b)

the network elements involved;

(c)

the estimated date for starting the works and their duration; and

(d)

a contact point:

Provided that the provision of any such information to the undertaking shall be subject to
any limitations consequential to the security of the networks and their integrity, national security,
public health or safety, confidentiality or operating and business secrets.
(2) The undertaking shall in making its request, specify the area in which it envisag es deploying
elements of high-speed electronic communications networks:
Provided that within fourteen days from the date of receipt of the written request, network
operators shall provide the requested information under proportionate, non -discriminatory and
transparent terms.
(3)

The network operator may refuse the request made under sub-article (1) if:
(a) it had made the requested information publicly available in electronic format; or
(b) access to such information is ensured through the Single Information Point.

(4) The network operator shall make the requested minimum information referred to in sub article (1) available through the Single Information Point.
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(5) If on the lapse of the fourteen days period referred to in sub-article (2), the information
requested in accordance with the provisions of this article is not provided, then an aggrieved party
may on the lapse of the aforesaid fourteen days, refer a dispute it may have in connection with the
rights and obligations under this article, to the Dispute Resolution Board which shall in
determining any dispute referred to it in accordance with this article, taking full account of the
principle of proportionality, issue a binding decision to resolve the dispute raised, including the
setting of fair and non-discriminatory terms and conditions and charges where appropriate:
Provided that the Board shall resolve any dispute referred to it in accordance with this
article within the shortest possible time frame and in any case within two months from the date of
the receipt of the complete request except in exceptional circumstances in accordance with article
32, without prejudice to the possibility of any party to refer the case to court.
(6) The competent authority for permit granting following consultation in writing with the
competent utility regulator or regulators as the case may be and with any public sector body or
bodies as it may consider necessary, provide for exemptions from the obligations in this article for
civil works of insignificant value or in the case of critical national infrastructure. In doing so it shall
give its reasons in writing and shall before taking a final decision, give any interested parties the
opportunity to make any written submissions on the draft exemptions within such reasonable time
as it may establish.

Permit-granting procedure.
18. (1) All relevant information concerning the conditions and procedures applicable for
granting permits for civil works needed with a view to deploying elements of high -speed electronic
communications networks, including any information concerning exemptions applicable to such
elements as regards some or all permits required under national law, shall be available through
the Single Information Point.
(2) An undertaking may by electronic means through the Single Information Point, submit
applications for permits required for civil works which are needed with a view to deploying
elements of high-speed electronic communications networks.
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(3) The competent authority for permit granting shall grant or refuse a permit within four
months from the date of the receipt of a complete permit request, without prejudice to other
specific deadlines or obligations laid down for the proper conduct of the procedure which are
applicable to the permit granting procedure in accordance with national or European Union law or
of dispute resolution or litigation proceedings however so described:
Provided that any refusal shall be duly justified on the basis of objective, transparent, non discriminatory and proportionate criteria:
Provided further that exceptionally in duly justified cases, the deadline may be extended,
which extension shall be the shortest possible in order to grant or refuse the permit.
(4) An undertaking which has suffered damages as a result of non-compliance with deadlines
under this article has the right to seek compensation in accordance with the applicable national
legislation.

Single Information Point.
19. (1) The functions of the Single Information Point under this Act shall be performed by the
competent infrastructure regulator.
(2) Any person who, in accordance with this Act, is required to provide any information
however so described, shall ensure that such information is provided to the Single Information
Point in a timely manner and in accordance with any time frames established in accordance with
this Act, or in the absence of such time frames within such time frames as the Single Information
Point may reasonably establish.
(3) Any person who acts in breach of any requirement under this Part in so far as it relates to
the provision of any information to the Single Information Point shall be liable to an administrative
fine not exceeding ten thousand euro (€10,000) and, or to a daily administrative fine not
exceeding five hundred euro (€500).

Notification of Commission when granting exemptions.
20. (1) Where applicable any person or body who grants an exemption in accordance with the
provisions of this Part, shall forthwith in writing inform the Utilities Committee of the granting of
such an exemption and where applicable any public sector body.
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(2) The Utilities Committee shall notify the European Commission of any exemptions granted in
accordance with the provisions of this Act.

Provisions of the Electronic Communi-cations (Regulation) Act, etc., to prevail.
Cap. 399.
21.
In the event of conflict the provisions of the Electronic Communications (Regulation) Act
and of any regulations listed under the Third Schedule shall prevail over any of the provisions of
this Part:
Provided that the Minister responsible for electronic communications may, from time to
time by notice in the Gazette, amend the list of regulations stated in the aforesaid Schedule.

Establishment and role of the Utilities Services Advisory Committee.
22. (1) There shall be a body to be known as the Utilities Services Advisory Committee, which
body shall be appointed by the Minister responsible for infrastructure for a term, which may be
renewed, of not less than one year and not more than three years, which body shall be composed
of:
(a) a chairman chosen by the Minister responsible for infrastructure from among persons
with expertise of infrastructure utility sharing;
(b) a representative of each utility regulator appointed by the respective utility regulator as
may from time to time be listed in the Second Schedule;
(c) a representative from any other government body that the Minister responsible for
infrastructure may consider as being relevant;
(d) at least one person with proven expertise in utility infrastructure sharing.
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(2) The Utilities Committee shall perform any function that it may be required to undertake in
accordance with this Act, including:
(a) the making of guidelines on any aspect regulated by this Act in so far as such guidelines
relate to utility infrastructure access and, or the determination of any disputes related
thereto including but not limited to guidelines:
(i)

on the criteria for refusal of access to physical infrastructure;

(ii)

on the format of information requirements for requests to access a utility
infrastructure;

(iii) on the format of the provision of information on the physical infrastructure of a
network operator to the Single Information Point;
(iv)

on the minimum information, if any, to be provided because of the security of the
networks or their integrity, or because of national security, public health or safety,
confidentiality or commercially sensitive information;

(v)

to assist any adjudicative or regulatory body in determining any disputes however so
described as may be referred to that body for determination under this Act;

(b) advising on the making of rules on the apportioning of the costs related to the coordination
of civil works;
(c) advising on the making of rules with regard to infrastructure access charges and, or
technical aspects in relation to such infrastructure access;
(d) where applicable dealing with requests for exemptions made under this Act; and
(e) such other tasks as the Minister for infrastructure in line with the purposes of this Act may
assign to it.
(3) Nothing in this article shall be construed as precluding any public sector b ody from the
making of any guidelines or rules however so described with respect to any matters referred to in
sub-article (2) in so far as such guidelines or rules relate to the networks or services regulated by
the public sector body concerned:
Provided that such guidelines or rules shall, once issued, be communicated to any such
other public sector bodies which the issuing public sector body considers has an interest in
knowing about the issue of such guidelines or rules in that these may impact the reg ulatory work
of such other public sector bodies.

PART IV
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Utilities Networks Dispute Resolution Board

Appointment of the Utilities Networks Dispute Resolution Board.
23. There shall be a dispute resolution board to be known as the Utilities Networks Dispute
Resolution Board which Board shall exercise and perform the functions assigned to it by this Act
and by any other law.

Composition of the Utilities Networks Dispute Resolution Board.
24. (1) The Dispute Resolution Board shall be composed of a President, who shall be a judge or
an ex-judge or a magistrate or an ex-magistrate appointed by the President of Malta acting on the
advice of the Prime Minister, and two members selected by the President of the Board from a
panel of ordinary members:
Provided that if the President is an ex-judge or an ex-magistrate his appointment shall be for a
term of five years and he shall vacate his office at the expiration of the term of the said
appointment.
(2) There shall be a panel of six ordinary members, all with at least ten years relevant
experience, appointed by the President of Malta acting on the advice of the Prime Minister, from
amongst persons having relevant qualifications in any one or more of the fields of expertise
related to the matters regulated by this Act or that may from to time to time be referred to the
Board for resolution.
(3) In selecting the two ordinary members to sit on the Board under sub -article (1), the
President shall take due account of the nature of the case and the market concerned.
(4) The ordinary members of the Board shall be appointed for a term of five years which term of
office may be renewed for one other term of up to five years.
(5) The ordinary members of the Dispute Resolution Board may resign their offi ce by a letter
addressed to the President of Malta. The resignation shall take effect when the letter signifying
the resignation is received by the President of Malta or by any person authorized by him.
(6) An ordinary member of the Dispute Resolution Board may not be removed from office
except by the President of Malta acting on the advice of the Prime Minister on the ground of
proved inability to perform the functions of his office whether arising from infirmity of body or
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mind or any other cause, or proved misbehaviour.
(7) Notice of all appointments to the Dispute Resolution Board and of all other changes in its
membership shall be published in the Gazette.
(8) The Dispute Resolution Board shall be independent from all parties to the dispute in the
performance of its functions, and the members thereof in the exercise of their functions shall act
on their own individual judgment and shall not be subject to the direction or control of any person
or authority.
(9) The ordinary members of the Dispute Resolution Board shall not be precluded from the
exercise of their respective professions.
(10) The ordinary members of the Dispute Resolution Board shall receive such remuneration
established in accordance with the Fourth Schedule, which remuneration sh all not be altered
during the tenure of their appointment to their disadvantage:
Provided that the said Schedule may from time to time be varied by the Prime Minister:
Provided further that any such remuneration shall be paid out of the Consolidated Fund
without the necessity of any further appropriation.
(11) A person shall not be qualified to be appointed or remain an ordinary member of the
Dispute Resolution Board if:
(a) he has been declared an undischarged bankrupt; or
(b) he has been sentenced to imprisonment for six months or more by any court; or
(c) he has been found guilty of any offence against this Act, any law relating to the regulation
of any utility service or any regulations made under this Act or any such laws; or
(d) he is a Member of the House of Representatives or of the European Parliament or of a
Local Council.
(12) An ordinary member of the Dispute Resolution Board shall, before the commencement of
any case, declare any interest he may have in the proceedings and the President sha ll, where he
considers that such interest may prejudice the independence of the member concerned, appoint
another member from the panel.

167

(13) Where proceedings have commenced and no final decision has yet been delivered and the
member has ceased to be a member thereof or for any other reason is unable to perform the
functions of his office, the President may elect to appoint another member from the panel in his
stead, and should it be strictly necessary for the proper determination of the dispute recommen ce
proceedings, or continue to hear the dispute with only one ordinary member:
Provided that where the term of appointment has expired and the ordinary member has not
been reappointed, the ordinary member shall continue to hear the dispute until it is con cluded.
(14) The President where he is an ex-judge or ex-magistrate and the ordinary members of the Dispute
Resolution Board, shall, during their term of office, act with integrity and not engage in any activity
which would harm the proper administration of justice or which, due to knowledge gained from
business secrets or other confidential information during the tenure of their office, would give rise
to conflict of interest and harm the interests of any parties to the proceedings before the Board.
Any person who acts in contravention of this sub-article shall be guilty of an offence against this
Act and shall on conviction be liable to a fine (multa) of not less than five thousand euro (€5,000)
and not more than twenty fifty thousand euro (€25,000), and the court may, in addition, award the
punishment of temporary or perpetual general interdiction from occupying any public office.

Conduct of proceedings and determination of disputes.
25. (1) Upon taking cognizance of a dispute, the Dispute Resolution Board shall notify the
parties concerned of the matter under dispute, allowing them such reasonable time as may be
determined by the Board to produce relevant information and to make their representations.
(2) The Dispute Resolution Board shall in all instances endeavour to determine any dispute
referred to it within the shortest possible time, and in any case in accordance with the specific
time frames established under this Act or under any other applicable law under which it may be
empowered to determine disputes:
Provided that it shall be at the discretion of the Board on how it shall conduct proceedings
before it. In particular the Board may, if it considers it appropriate in the circumstances, determine
a dispute only on the basis of such written submissions and documentation as it may require, and
it shall be at its discretion to determine whether oral hearings and, or on site visits are necessary:
Provided further that the Board shall in all instances abide with the principles of natural
justice.
(3) The Dispute Resolution Board shall, after examining the facts and any representations
submitted to it and such other information as it may require, determine the dispute.
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(4) The Dispute Resolution Board may at its discretion whether of its own initiative or following
a request of a party to the dispute if it considers such a request as being reasonable given the
specific circumstances of the dispute, assist the parties in arriving at an amicable settlement on all
or some of the issues in dispute before proceeding or continuing with the determination of the
dispute:
Provided that in doing so the Board shall in all instances factor the need to settle the dispute
in the shortest time possible and any negative impact that a party may suffer if ther e is a delay in
resolving the dispute:
Provided further that an aggrieved party shall before making a dispute under this Part,
where feasible, endeavour to settle any such dispute by seeking the mediation of the competent
utility or infrastructure regulator or regulators as the case may be.
(5)
A party in filing a dispute before the Disputes Resolution Board shall ensure that the application New subarticles 25(5), 25(6) and 25(7) of Cap. 81 are being included detailing the procedural
submitting the dispute to the Board contains the following:
aspects on filing a dispute before the Dispute Resolution Board.
(a) a clear and correct statement of the subject-matter and the cause or causes giving rise to the
dispute;
(b) a clear and detailed statement of the facts of which the party filing the dispute may be aware
of;
(c) a copy of all the relevant documentation in support of the dispute being made; and
(d) the remedy being requested from the Disputes Resolution Board.
(6)
The Disputes Resolution Board shall within two working days of receipt of the application
submitting the dispute, notify the party against whom the dispute has been made, with a copy of the
application, giving the said party such time as the Board may consider reasonable to file a written
response.
(7)
A party in replying to a dispute made against it, shall in the first instance state whether it is
contesting some or all of the claims stated in the application. If the said party is contesting some or all of
the claims, it shall then submit a written response to the Disputes Resolution Board which shall include
the following:
(a) any such pleas as would be taken to be waived if not raised before the contestation of the
dispute;
(b) a clear and correct statement of the pleas on the merits of the claims in dispute;
(c) a clear and detailed statement of facts of which the party replying to the dispute is aware of,
denying, admitting or explaining the circumstances of fact set out in the dispute; and
(d) a copy of any relevant documentation in support of its response:
Provided that the Dispute Resolution Board shall within three working days of receipt of this
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response notify the party making the dispute with the same.

Registry of the Dispute Resolution Board.
Cap. 12.
26. (1) The Registrar of Courts or any other person acting in his stead or on his behalf in
accordance with the Code of Organization and Civil Procedure shall be the Registrar of the Dispute
Resolution Board appointed in accordance with this Part.
(2) All acts brought before the Dispute Resolution Board shall be kept in the Registry of the
Inferior Courts which shall be the registry of the Board.
(3)

The Minister responsible for justice may by regulations under this Act establish:
(a) the fees that may be due to the Registry of the Dispute Resolution Board;
(b) the fees that may be due to advocates, legal procurators and other persons representing
the parties appearing before the Board; and
(c) the fees that may be due to experts appearing before the Board:

Cap. 12.
Provided that until fees are prescribed by the Minister responsible for justice under
paragraphs (a) to (c), the fees established in the Code of Organization and Civil Procedure shall
apply.
(4) The Registry of the Dispute Resolution Board shall, where applicabl e, keep both a nonconfidential version, and where applicable when directed by the Board a confidential version of
the records of each dispute referred to the Board.
(5) The records of the Dispute Resolution Board shall be accessible to all persons, and copies
shall be given on payment of the prescribed fee to any person on request:
Provided that due regard shall be had to the protection of any confidential information and
business secrets.
Cap. 12.
(6) All acts shall be filed, issued and served in accordance with the provisions of the Code of
Organization and Civil Procedure, subject to any rules made under this Act, or regulations made
thereunder or unless the Minister responsible for justice shall by regulation otherwise prescribe.
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Personnel and sittings of the Dispute Resolution Board.
Cap. 12.
27. (1) The Registrar shall provide the necessary personnel for the holding of sittings of the
Dispute Resolution Board. The officials so designated shall, in execution of their duties, enjoy and
exercise all such powers as are vested by the Code of Organization and Civil Procedure in officials
performing similar duties.
(2) The sittings of the Dispute Resolution Board shall, where applicable be held on such days
and at such times as shall be fixed by the President in the building of the Courts in Malta and, or in
Gozo or in any such other place in Malta and, or in Gozo as the President may consider appropriate
in the circumstances.

Power to make regulations relating to the procedure to be followed before the Dispute Resolution
Board.
28. (1) The Dispute Resolution Board shall have the powers and shall follow the procedures laid
out in the provisions of this Act and any regulations made thereunder.
(2) The Minister responsible for justice may make rules not inconsistent with this Act, and any
regulations made thereunder, prescribing the procedures and the forms to be followed and used
before the Dispute Resolution Board.
(3) In the absence of provisions or rules as aforesaid, the Dispute Resolution Board shall
regulate its own procedures.

Dispute Resolution Board may appoint experts or require input from public sector bodies and power
to summon witnesses.

171

29.

(1) The Dispute Resolution Board, in determining any dispute referred to it, may:
(a) require any public sector body to provide any information or submit any report which
the Board considers may be necessary to assist it in determining the said dispute; and, or
(b) appoint a qualified expert in any areas falling within the remit of the Board, to report to
the Board on any aspect of any dispute referred to the Board:

Provided that the Board in requiring any such information and, or any such report, shall
establish such time frames and such conditions as it may consider reasonable in th e circumstances,
including in the case of any such report as it may require in accordance with this article, the
matters in relation to which it is seeking input from the said body or expert.
(2) The Dispute Resolution Board may, through its President, summon any person to appear
before it and give evidence and produce documents, and the President shall have the power to
administer the oath.

Right of appeal to the Court of Appeal.
Cap. 12.
30. (1) Any party to a dispute referred to the Dispute Resolution Board who feels aggrieved
with any decision given by the Board following its determination of any dispute referred to it may
on a point of law contest such a decision before the Court of Appeal (Inferior Jurisdiction) as
constituted in accordance with article 41(9) of the Code of Organization and Civil Procedure by
means of an application filed in the registry of that court within twenty days from the date of the
decision of the Dispute Resolution Board.
(2) The Minister responsible for justice may by regulations under this sub-article establish the
fees payable in the registry of the court in relation to the filing of judicial acts in connection with
appeals under this article:
Cap. 12.
Provided that until such fees are so established, the fees in Schedule A to the Code of
Organization and Civil Procedure shall apply.

Decision, if appealed, to stand unless Court of Appeal decides otherwise.
31. (1) The decision of the Dispute Resolution Board pending an appeal before the Court of
Appeal (Inferior Jurisdiction) shall stand and shall be adhered to by all the parties to whom the
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decision applies.
(2) The Court of Appeal (Inferior Jurisdiction), where it considers it to be appropriate, may, on
the application of a party to the appeal, suspend in whole or in part the decision which is the
subject of the appeal pending the final determination of the appeal. The Court of Appeal (Inferior
Jurisdiction) in deciding whether or not to suspend the decision shall state its reasons and shall
take into account all the relevant circumstances, including:
(a) the urgency of the matter,
(b) the effect on the party making the request if the application for suspension is not
upheld, and
© the effect on competition and, or on end-users if the application is upheld:
Provided that a party, in making an application under this article, shall state the factual and
legal grounds establishing a prima facie case for the suspension of the decision. The Court of
Appeal (Inferior Jurisdiction) shall on receipt of any such ap plication order the notification thereof
to the other party or parties to the appeal affording them reasonable opportunity to make their
response thereto:
Provided further that the Court of Appeal (Inferior Jurisdiction) in determining any such
application may include such conditions as it considers necessary in the circumstances.

Time frame to determine a dispute may be extended in exceptional circumstances.
32. In those instances where the Act establishes that the maximum time frames for the
resolution of a dispute referred to the Dispute Resolution Board may in exceptional circumstances
be extended and the Board decides to extend the time frame, the Board shall in writing notify all
the parties to the dispute accordingly, stating the reasons why the time frame is being extended,
the period of extension and when it envisages that the dispute shall be determined .

Time frame by when a dispute must be submitted.
32A. A party which intends to refer a dispute to the Dispute Resolution Board in accordance with This measure establishes a maximum period by when an aggrieved party must file a dispute.
this Act or any other law, under which a dispute may be referred to the aforesaid Board, shall
submit its dispute to the Board within one year from when the cause giving rise to the dispute
arose. Failure to do so within such a period, shall render the reference of any such dispute to the Board
null and void.
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Right to seek civil redress before the ordinary courts.
33. The right to refer a dispute under this Act to the Dispute Resolution Board shall be without
prejudice to civil redress, including claims for any damages suffered, that a party may be entitled
to seek at law before the ordinary courts.

Powers of the Dispute Resolution Board.
34. (1) The Dispute Resolution Board shall have all such powers as are, by the Code of
Organization and Civil Procedure vested in the First Hall of the Civil Court.
Cap. 12.
(2) The enforcement of the decisions of the Dispute Resolution Board, in the manne r provided
for in the Code of Organization and Civil Procedure, shall vest in the Board itself.
(3) In giving a decision in relation to a dispute under Part III of this Act, the Dispute Resolution
Board may, where it considers that a party to the dispute has in a frivolous or vexatious manner
failed to comply with a requirement under this Part, request the competent utility regulator to
take such measures as that regulator may, in accordance with its powers at law, consider
appropriate in the circumstances, including the imposition of administrative fines:
Provided that in deciding on what measures, if any, to take, the competent regulator shall
consider if any such act or omission has impacted negatively on the cost of deployment of the high
speed electronic communications networks.

Notification of disputes, etc., to the competent infrastructure regulator and to the Malta
Communications Authority.
Cap. 418.
35. Any person who files a dispute before the Dispute Resolution Board or an appeal from a
decision given by the Board before the Court of Appeal (Inferior Jurisdiction), shall forthwith notify
in writing the competent infrastructure regulator and the Malta Communications Authority with
such dispute or appeal as the case may be.
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Compliance with decisions issued by the Dispute Resolution Board.
36. (1) A party may in writing request the Malta Communications Authority to take such
measures as the Authority in accordance with its powers at law may consider appropriate, to
ensure that a decision issued by the Dispute Resolution Board is complied with:
Provided that in doing so the party concerned shall state its reasons why it considers it
necessary that the Authority should intervene to ensure compliance:
Provided further that any such request may only be submitted if the aggrieved party
demonstrates to the satisfaction of the Authority that continued non-compliance with the decision
may impact negatively on its provision of electronic communications services and, or networks.
(2) The Malta Communications Authority may of its own initiative undertake any such measures
in accordance with its powers at law if it considers that the continued non -compliance of a
decision issued by the Dispute Resolution Board is impacting negatively on the provi sion of
electronic communications services and, or networks in Malta.

PART V
Miscellaneous
Power to make regulations.
37. (1) Unless otherwise provided in this Act the Minister responsible for infrastructure may, of
his initiative or where he considers necessary after consultation with any other Minister or
Ministers responsible for other public sector bodies, make, vary or revoke any regulations in
relation to any matters dealt with under this Act or required for the carrying into effect of this Act
including but not limited to the following:
(a)
and, or

any matter relating to rights of way including fees that may be charged for such rights;

(b)
for the manner in which any trench, pit, pole, stay, bracket or other essential accessory
in connection with fixed electrical power and, or electronic communications network in Malta shall
be cut, placed, erected or fixed and generally for the proper working of any such networks
however so described.
(2) Any person who acts in contravention of any regulations made under this article shall be
liable to a fine (multa) not exceeding ten thousand euro (€10,000).
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Service of notice.
38.
Unless otherwise provided in this Act any service of notice however so described to be
given to any person in accordance with this Act shall be addressed to that person and shall be
given to the person concerned in any of the following ways:
(a) by delivering it to the person;
(b) by leaving it at the address at which the person ordinarily resides or carries on business;
(c) by sending it by registered post to the person at the address at which the person ordinari ly
resides or carries on business;
(d) if an address for the service of notices has been provided by the person, by leaving it at, or
sending it by registered post addressed to the person to that address;
(e) in any case where the immediate giving of the notice is required, by sending it, by means of a
facsimile machine or by electronic mail, to a device or facility for the reception of facsimiles
or electronic mail located at the address at which the person ordinarily resides or carries on
business or, if an address for the service of notices has been furnished by the person, that
address, provided that the facsimile machine of the sender generates a message confirming
successful transmission of the total number of pages of the notice or the facility of the
sender for the reception of electronic mail generates a message confirming receipt of the
electronic mail:
Provided that the provisions of this paragraph shall not apply to the notification of
documents filed before the Tribunal, the Dispute Resolution Board or any Court however so
described.

Minister may vary certain time frames in Part III.
39.
The Minister responsible for infrastructure may, where appropriate, on the advice of or after Article 39 of Cap. 81 is being amended to provide clarity in that this provision refers to the Minister
consultation with the competent infrastructure regulator or regulators and, or with the competent utility responsible for infrastructure.
regulator or regulators, by legal notice lessen the time frames stated in the article 14(3), article 15(2) or
article 15(4):
Provided that before doing so the Minister shall undertake a public consultation and
consider any such submissions as may be made in the course of such a consultation.
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FIRST SCHEDULE
(Article 2)
In accordance with provisions of article 2 of this Act, within the context of the definition of the
words "competent infrastructure regulator" the following public sector body is designated a
"competent infrastructure regulator":
The Authority for Transport in Malta ("TM").

SECOND SCHEDULE
(Article 2)
In accordance with the provisions of article 2 of this Act, in the context of the definition of the
words "competent utility regulator" the following public sector bodies are designated as
"competent utility regulators":
(1)
The Malta Communications Authority ("MCA") is responsible for the regulation of
electronic communications services and networks;
(2)
The Regulator for Energy and Water Services ("REWS") is responsible for the regulation
of energy services and networks and the regulation of water services and networks; and
(3)
The Authority for Transport in Malta ("TM") is responsible for the exercise of regulatory
functions relating to roads and to transport by air, rail, road or sea.

THIRD SCHEDULE
(Article 21)
Regulations listed in accordance with the provisions of article 21 of this Act:
The Electronic Communications Networks and Services (General) Regulations (S.L.
399.28).
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FOURTH SCHEDULE
(Article 24)
The remuneration payable to the President where the person appointed is a former judge or a
former magistrate and to the two ordinary members of the Dispute Resolution Board shall be as
follows:
(1)

In the case of the President for:
• the first hour of a sitting or part thereof seventy five euro (€75), and
• every subsequent hour or part thereof sixty-five euro (€65).

(2)

In the case of an ordinary member for:
• the first hour of a sitting or part thereof sixty euro (€60), and
• every subsequent hour or part thereof fifty euro (€50).

Provided that in the case of any sittings which are held outside the venue designated for the
holding of Board sittings, the fee due to the President and to the ordinary members shall be
increased by ten euro (€10) per hour or part thereof.
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Appendix IV:
Proposed new Electronic Communications Networks and Services (General) Regulations
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Proposed Regulations

Explanatory Notes

ELECTRONIC COMMUNICATIONS (REGULATION) ACT
(CAP. 399)
Electronic Communications Networks and Services (General) Regulations, 2021
IN exercise of the powers conferred upon him by articles 34 and 47 of the Electronic The Electronic Communications Network and Services (General) Regulations sets out in depth the rights
Communications (Regulation) Act, the Minister responsible for communications, after consultation with and obligations of operators, end-users and the Authority in the electronic communications market. The
the Malta Communications Authority, has made the following regulations:
Regulations, amongst others, implement the European Electronic Communications Code (referred to as
the EECC).

PART I
PRELIMINARY

Citation
1. The title of these regulations is the Electronic Communications Networks and Services (General)
Regulations, 2021.

Interpretation
Cap. 399

As reflected in the EECC a number of definitions in Cap. 399 and in these regulations have been
adjusted to ensure that they are in line with the principle of technology neutrality and to keep pace
2. (1) Any reference in these regulations to “the Act” is a reference to the Electronic Communications
with technological development.
(Regulation) Act, and subject to the provisions of subregulation (2), the provisions of article 2 of the
said Act shall apply to these regulations.
(2) In these regulations, unless the context otherwise requires:
“application programming interface” or “API” means the software interface between applications, Implements EECC Article 2(18).
made available by broadcasters or service providers, and the resources in the enhanced digital
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television equipment for digital television and radio services;
“authorised undertaking” means an undertaking deemed to be authorised to provide electronic Refers to undertakings authorised to provide electronic communications networks and, or services in
communications networks and, or services in accordance with these regulations;
accordance with these regulations.
“the Charter” means the Charter of Fundamental Rights of the European Union;
“durable medium” means any instrument which enables the consumer or the trader to store Definition for ‘’durable medium’’. Reproduces text as per point (10) of Article 2 of Directive
information addressed personally to him in a way which is accessible for future reference for a period 2011/83/EU.
of time adequate for the purposes of the information and which allows the unchanged reproduction of
the information stored;
“call” means a connection established by means of a publicly available interpersonal communications Implements EECC Article 2(31).
service allowing two-way voice communication;
“caller location information” means, in a public mobile network, the data processed, derived from Implements EECC Article 2(40).
network infrastructure or handsets, indicating the geographic position of an end-user’s mobile terminal
equipment, and, in a public fixed network, the data about the physical address of the network
termination point;
“competent authority” and, or “competent public body” means any national or regional authority or Definition referring to ‘competent authority’ and, or ‘competent public body’ designated to carry out a
authorities, and any national or regional public body or bodies as the Minister may, after consultation particular task in accordance with these regulations.
with the Authority and with the Minister responsible for such public authority or body, designate under
the Fourteenth Schedule in accordance with his powers under article 47 of the Act to be responsible or
to undertake any of the functions however so described stated in these regulations;
“Decision (EU) 2017/899” means Decision (EU) 2017/899 of the European Parliament and of the
Council of 17 May 2017 on the use of the 470-790 MHz frequency band in the Union;
“Decision No 243/2012/EU” means Decision No 243/2012/EU of the European Parliament and of the
Council of 14 March 2012 establishing a multiannual radio spectrum policy programme;
“Directive 2003/98/EC” means Directive 2003/98/EC of the European Parliament and of the Council of
17 November 2003 on the re-use of public sector information;
“Directive 2014/30/EU“ means Directive 2014/30/EU of the European Parliament and of the Council of
26 February 2014 on the harmonisation of the laws of the Member States relating to electromagnetic
compatibility;
“Directive 2014/53/EU“ means Directive 2014/53/EU of the European Parliament and of the Council of
16 April 2014 on the harmonisation of the laws of the Member States relating to the making available
on the market of radio equipment and repealing Directive 1999/5/EC;
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“Directive 2014/61/EU” means Directive 2014/61/EU of the European Parliament and of the Council of
15 May 2014 on measures to reduce the cost of deploying high-speed electronic communications
networks ;
“Directive (EU) 2015/1535” means Directive (EU) 2015/1535 of the European Parliament and of the
Council of 9 September 2015 laying down a procedure for the provision of information in the field of
technical regulations and of rules on Information Society services;
“enhanced digital television equipment” means set-top boxes intended for connection to television Implements EECC Article 2(17).
sets or integrated digital television sets, able to receive digital interactive television services;
“ENISA” means the European Union Agency for Network and Information Security;

Definition of ‘’ENISA” as referred to in Article 40 of the EECC.

“gateway operator” means an undertaking providing or authorised to provide a public electronic Definition for gateway operator based on regulation 50 (security of networks and services) of current
communications network and, or publicly available electronic communications services which includes S.L. 399.28.
a submarine connection between the Maltese islands and, or includes an international connection
between Malta and other countries;
“geographic number” means a number from the national numbering plan where part of its digit Implements EECC Article 2(33).
structure contains geographic significance used for routing calls to the physical location of the network
termination point;
“ICNIRP” means the International Commission on Non-Ionising Radiation Protection;
“most appropriate PSAP” means a PSAP established by responsible authorities to cover emergency Implements EECC Article 2(37).
communications from a certain area or for emergency communications of a certain type;
“number-independent interpersonal communications service” means an interpersonal
communications service which does not connect with publicly assigned numbering resources,
namely, a number or numbers in national or international numbering plans, or which does not
enable communication with a number or numbers in national or international numbering plans;

Implements EECC Article 2(7). Number-independent interpersonal communications services are
subject to obligations only where public interests require that specific regulatory obligations
apply to all types of interpersonal communications services, regardless of whether they use
numbers for the provision of their service.

“non-geographic number” means a number from the national numbering plan that is not a geographic Implements EECC Article 2(34).
number, such as mobile, freephone and premium-rate numbers;
‘’other electronic communications services” include:
(i)

services consisting wholly or mainly in the conveyance of signals such as transmission services
for the provision of machine-to-machine (M2M) or Internet of Things (IoT);

(ii)

number-based interpersonal non-voice communications services;

(iii)

publicly available telephone directories and directory enquiry services;

This definition captures the categories of electronic communications services being referred to as
‘’other electronic communications services’’.
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(iv)

other publicly available electronic communications services; and

(v)

non-publicly available electronic communications services.

"provision of an electronic communications network" means the establishment, operation,
control or making available of such a network;

Implements EECC Article 2(16).

“radio local area network” or “RLAN” means a low-power wireless access system, operating Implements EECC Article 2(24).
within a small range, with a low risk of interference with other such systems deployed in close
proximity by other users, using, on a non-exclusive basis, harmonised radio spectrum;
“Recommendation 1999/519/EC” means Council Recommendation of 12 July 1999 on the limitation of
exposure of the general public to electromagnetic fields (0 Hz to 300 GHz);
“Regulation (EU) No 1315/2013” means Regulation (EU) No 1315/2013 of the European Parliament and
of the Council of 11 December 2013 on European Union guidelines for the development of the transEuropean transport network and repealing Decision No 661/2010/EU;
“Regulation (EU) 2016/679” means Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation);
“Regulation (EU) 2018/1971” means Regulation (EU) 2018/1971 of the European Parliament and of the
Council of 11 December 2018 establishing the Body of European Regulators for Electronic
Communications (BEREC) and the Agency for Support for BEREC (BEREC Office), amending Regulation
(EU) 2015/2120 and repealing Regulation (EC) No 1211/2009;
“security incident” means an event having an actual adverse effect on the security of electronic Implements EECC Article 2(42).
communications networks and, or services;
“small-area wireless access point” means low-power wireless network access equipment of a Implements EECC Article 2(23).
small size operating within a small range, using licensed radio spectrum or licence -exempt radio
spectrum or a combination thereof, which may be used as part of a public electronic
communications network, which may be equipped with one or more low visual impact antennae,
and which allows wireless access by users to electronic communications networks regardless of
the underlying network topology, be it mobile or fixed;
“subscriber” means any person who or which is party to a contract with the provider of publicly
available electronic communications services for the supply of such services;
“total conversation service” means a multimedia real time conversation service that provides Implements EECC Article 2(35).
bidirectional symmetric real time transfer of motion video, real time text and voice between
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users in two or more locations;
“transnational markets” means markets identified in accordance with regulation 53 which cover the Implements EECC Article 2(3).
European Union or a substantial part thereof located in more than one Member State; and
“TFEU” means the Treaty on the Functioning of the European Union.

Application

Updated version of regulation 2 of current SL 399.28

3. (1) These regulations shall, unless the context otherwise requires, apply to:

These regulations apply, unless the context otherwise requires, to the listed categories of electronic
communications networks and services.

(a)

public electronic communications networks;

(b)

voice communications services;

(c)

internet access services;

(d)

television and radio distribution services; and

(e)

other electronic communications services.

(2) Any person providing any of the services or operating any of the network s mentioned in this
regulation shall comply with these regulations.

PART II
COMPETITION

Competition rules.

Based on regulation 4 of current SL 399.28.

4. (1) An undertaking shall refrain from doing anything by act or omission, which has the effe ct or The purpose of this regulation is to ensure that, where replicable, the principles of competition law are
the intention of preventing, restricting or distorting competition.
adhered to in so far as these relate to laws enforced by the Authority.
(2) The Authority shall, to the extent that it is empowered under the laws that it is entitled to
enforce, ensure that the principles of competition law are fully adhered to in the electronic
communications sector, in particular with regard to:
(a)

examination of interconnection agreements;

(b)

conditions for market access to undertakings;
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(c)

schemes established for funding universal service obligations;

(d)

access to rights of way;

(e)

cross-ownership of different networks and joint provision of networks and, or services;
and

(f)

emergence of global and regional partnerships and alliances:

Provided that for the purpose of exercising its duties and functions under the Act, the
Authority may seek the advice of the competent authority responsible for competition.

PART III
GENERAL AUTHORISATION

General authorisation of electronic communications networks and services

Implements Article 12 of the EECC [recitals 41, 42, 43 and 44]
Updates article 17 of current Cap. 399 which article has been deleted and the new provisions reflected in
this regulation.

5. (1) An undertaking shall be entitled to provide electronic communications services and, or networks,
in accordance with the Act and with these regulations:
Provided that an undertaking shall only be prevented from providing electronic
communications networks or services, where this is necessary for the reasons set out in Article 52(1) of
the TFEU. Any such limitation to the freedom to provide electronic communications networks and
services shall be duly reasoned and shall be notified to the European Commission.
(2) The provision of electronic communications networks or services, other than number-independent
interpersonal communications services shall, without prejudice to the specific obligations referred to in
regulation 7(2) or rights of use referred to in article 37 of the Act and regulation 81, be subject only to a
general authorisation.

In line with the EECC number-independent interpersonal communications services do not benefit from
the use of public numbering resources and do not participate in a publicly assured interoperable
ecosystem. In line with the EECC it is therefore not appropriate to subject these types of services to the
general authorisation regime.

(3) In accordance with the Act and these regulations, any undertaking subject to a general
authorisation as stated in subregulation (2) shall notify the Authority in writing of its intention to
provide such a network or service before commencing with the provision of any such network or
service.
(4) An undertaking in submitting a notification for a general authorisation to the Authority, shall not be
required to obtain an explicit decision or any other administrative act from any public authority before
exercising the rights derived from the general authorisation. Upon notification to the Authority, an
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undertaking may start the activity so notified, where necessary subject to the provisions on the rights
of use under the Act and these regulations.
(5) The notification submitted in accordance with this regulation shall not entail more than a Notifications must entail a declaration of the provider’s intention to commence the provision of
declaration by a person to the Authority of the intention to start the provision of electronic electronic communications networks and services.
communications networks and, or services, and the submission of such minimum information as is
required to allow the Authority and BEREC to keep a register of providers of electronic communications
networks and, or services:
Provided that information shall be limited to:
(a)

the name of the provider;

(b)

the legal status of the provider, its form and registration number;

(c)

the official address for service of notice in Malta, and the geographical address of the
main establishment of the provider in Malta or any other Member State as the case may
be;

(d)

the website address of the provider, where applicable, associated with the provision of
electronic communications networks and, or services;

(e)

a contact person and contact details;

(f)

a short description of the networks and, or services intended to be provided;

(g)

the Member State or Member States the networks and, or services are being provided;
and

(h)

an estimated date for starting the activity.

(6) No additional or separate notification requirements shall be imposed other than those required
under this regulation.
(7) In line with any guidelines for the notification template and maintenance of a European Union
database of the notifications transmitted to the competent authorities in all Member States that BEREC
may publish in order to approximate notification requirements, the Authority shall, by electronic
means, forward each notification received to BEREC without undue delay.
(8) An undertaking shall notify in writing the Authority of any changes to the in formation
supplied under subregulation (5)(a) to (e) within fourteen (14) days of such change, and in
relation to the matters referred to in subregulation (5)(f) to (h) within fourteen (14) days prior to
the commencement of the relevant activity.
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(9) An undertaking shall notify in writing the Authority immediately when it ceases to provide any In addition to the provisions of Article 12 of the EECC the Authority may specify additional
electronic communications networks and, or services under these regulations, and shall remain requirements to ensure the protection of end-users, and, or to prevent any disruption to other
responsible for the fulfilment of any obligations as a provider of such networks and, or services authorised undertakings.
until such notification is received and acknowledged by the Authority:
Provided that the Authority may specify any such additional requirements onerous on the
undertaking concerned as the Authority considers necessary in order to ensure the protection of
end-users and, or to prevent any disruption to other authorised undertakings.
(10) Any right, interest or entitlement resulting from a general authorisation is not transferable
and shall only be exercised by the undertaking identified in the notification made to the
Authority in accordance with the provisions of this regulation, and shall apply only to the
electronic communications service and, or network described in that notification.

In addition to the provisions of Article 12 of the EECC, a provision is being included to provide
clarity that any right, interest or entitlement resulting from a general authorisation is not
transferable.

Determination where notification under Article 12 of the EECC is not required

Based on regulation 66(5) of current SL. 339.28.

6. (1) The Authority may make a determination specifying an electronic communications network or
service of a particular category as being a network or service in relation to which an undertaking is not
subject to the notification requirements as provided for in regulation 5. Any such undertaking is
deemed to be authorised under these regulations.
(2) The Authority in making such determination shall give its reasons therefor.

Conditions attached to the general authorisation and to the rights of use for radio spectrum and for Implements Article 13 of the EECC [recitals 45, 46, 47, 48, 50, 51 and 75]
numbering resources, and specific obligations
Based in part on regulations 76 and 78 of current SL 399.28
7. (1) The general authorisation for the provision of electronic communications networks and, or
services, and the rights of use for radio spectrum and rights of use for numbering resources may be
subject only to the conditions listed in the First Schedule which conditions shall be non-discriminatory,
proportionate and transparent:
Provided that in the case of rights of use for radio spectrum, such conditions shall ensure the
effective and efficient use thereof and shall be in accordance with regulations 32 and 38, and in the
case of rights of use for numbering resources, shall be in accordance with regulation 81.
(2) Specific obligations which may be imposed on undertakings providing electronic communications
networks and, or services under regulation 48(1) and (8) and regulations 50, 55 and 70, or on those
undertakings designated to provide universal service under these regulations, shall be legally separate
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from the rights and obligations under the general authorisation:
Provided that the Authority, in order to achieve transparency, shall refer to the criteria and
procedures for imposing such specific obligations on individual undertakings in the general
authorisation.
(3) The general authorisation shall contain only conditions which are specific for that sector and are set
out in Parts A, B and C of the First Schedule and shall not duplicate conditions which are applicable to
undertakings by virtue of any other national law.
(4) The conditions of the general authorisation shall not be duplicated where they grant the right of use
for radio spectrum or for numbering resources.

Conditions attached to general authorisation to provide electronic communications services and, or Based in part on regulation 70 of current SL 399.28.
networks.
8. (1) The conditions applicable to general authorisations shall be those as stated in the
Thirteenth Schedule:
Provided that the Authority may in accordance with regulation 7 amend the Thirteenth
Schedule. In doing so the Authority shall not impose any conditions not listed under Part A of the
First Schedule:
Provided further that the Authority may establish that certain conditions may not apply to
such categories of undertakings as may be specified by the Authority.
(2) Any conditions attached to a general authorisation, or non-application of conditions to such
categories of undertakings as may be specified under subregulation (1), shall be objectively
justified, non-discriminatory, proportionate and transparent in relation to the electronic
communications network or service concerned.
(3) An undertaking shall comply with the conditions attached to the general authorisation
applicable to it.
(4) The Authority shall not attach as a condition to a general authorisation, any specific
obligations that it may impose on an undertaking nor any condit ions which are applicable to
undertakings by virtue of any other law.

Non-compliance with conditions of general authorisation.

Based on regulation 71 of current SL 399.28
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Cap. 418.
9. If the Authority considers that an undertaking which enjoys a gen eral authorisation is not
complying with one or more conditions of a general authorisation, the Authority may in
accordance with the applicable provisions under Part VI of the Malta Communications Authority
Act, take such measures as it considers appropriate, including interim measures, to ensure
compliance.

Declarations to facilitate the exercise of rights to install facilities and rights of interconnection

Implements Article 14 of the EECC [recital 52]
Based in part on regulations 67 and 68 of current SL 399.28

10. (1) The Authority shall, within one week of the receipt of a request of an undertaking, issue to that
undertaking in such form as the Authority may from time to time determine, a standardised
declaration confirming, where applicable, that the undertaking has submitted a notification under
regulation 5(3).
(2) When issuing a declaration under this regulation, the Authority shall detail the circumstances under
which an undertaking providing electronic communications networks and, or services under the
general authorisation has the right to apply for rights to install facilities, negotiate interconnection, and
obtain access or interconnection, in order to facilitate the exercise of those rights.
(3) Where the Authority considers it appropriate to do so, it may issue such a declaration as an
automatic reply following the notification pursuant to regulation 5(3).
(4) The Authority shall establish and maintain a register of those undertakings that have notified
the Authority of an intention to provide a network or service pursuant to regulation 5(3) and
such information contained in any such notification as the Authority considers appropriate, other
than information which the Authority reasonably considers to be confidential, shall be entere d in
the register established and maintained under this subregulation:
Provided that the Authority may, as necessary, amend or delete an entry in the register.
(5) A person may inspect the register free of charge at all reasonable times and may, at a
reasonable charge to be determined by the Authority, make copies of, or take extracts from,
entries in the register.

Minimum list of rights derived from the general authorisation

Implements Article 15 of the EECC [recital 49]
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Based in part on regulation 69 and 70 of current SL 399.28
Cap. 81.
11. (1) An undertaking subject to the general authorisation pursuant to regulation 5 shall have the right
to:
(a)

provide electronic communications networks and services;

(b)

have its application for the necessary rights to install facilities considered in accordance
with articles 4 and 4D of the Utilities and Services (Regulation of Certain Works) Act;

(c)

use, subject to regulations 7 and 42, and article 37 of the Act, radio spectrum in relation to
electronic communications networks and, or services; and

(d)

have its application for the necessary rights of use for numbering resources considered in
accordance with regulation 81.

(2) Where such an undertaking is providing electronic communications networks or services to the
public, the general authorisation shall give it the right to:
(a)

negotiate interconnection with and, where applicable, obtain access to, or interconnection
from, other providers of public electronic communications networks or publicly available
electronic communications services covered by a general authorisation in the European Union
in accordance with the Act and these regulations; and

(b)

be given an opportunity to be designated to provide different elements of the universal
service or to cover different parts of Malta in accordance with regulations 73 or 74.

Administrative charges

Implements Article 16 of the EECC [recitals 53 and 54]
Updates article 18 of current Cap 399 which article has been deleted and the new provisions reflected in
this regulation.

12. (1) Any administrative charges imposed by the Authority on undertakings providing electronic
communications networks or services under the general authorisation or to which a right of use
has been granted, shall:
(a)

cover, in total, only the administrative costs incurred in the management, control and
enforcement of the general authorisation system and of the rights of use and of specific
obligations as referred to in regulation 7(2) which may include costs for international
cooperation, harmonisation and standardisation, market analysis, monitoring compliance
and other market control, as well as regulatory work involving preparation and
enforcement of legislation and regulatory decisions; and

(b)

be imposed upon the individual undertaking in an objective, transparent and

Administrative charges on undertakings providing electronic communications services are
imposed by the Authority in order to finance its activities in managing the general authorisation
system and the granting of rights of use.
Such charges should be limited to cover the actual administrative costs for such activities. To that
end, transparency is ensured in relation to the income and expenditure of the Authority by means
of annual reporting about the total sum of charges collected and the administrative costs
incurred.
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proportionate manner which minimises additional administrative costs and associated
charges.
(2) The Authority shall publish an annual overview of its administrative costs and of the total sum of the
charges collected. Where there is a difference between the total sum of the charges and the
administrative costs, appropriate adjustments shall be made.
(3) The Authority shall, in the case of charges imposed on an annual basis, make appropriate
repayments or compensation in the case of overcharging, or impose additional charges in the case of
undercharging of an undertaking to whom a charge is imposed in the light of any difference between
the total sum of administrative charges collected and the administrative costs incurred.
(4) An undertaking providing electronic communications networks and, or services under the general
authorisation shall pay to the Authority such administrative charges as are established under Part A of
the Twelfth Schedule:
Provided that in all cases, any such charges shall be established in accordance with this
regulation.

Accounting separation and financial reports

Implements Article 17 of the EECC
Updates article 15 of current Cap 399 which article has been deleted and the new provisions reflected in
this regulation.

13. (1) An undertaking providing public electronic communications networks or publicly available
electronic communications services which has special or exclusive rights for the provision of services in
other sectors in Malta or in another Member State, shall:
(a)

keep separate accounts for the activities associated with the provision of electronic
communications networks or services, to the extent that would be required if those
activities were carried out by legally independent entities, in order to identify all elements
of cost and revenue, with the basis of their calculation and the detailed attribution
methods used, related to such activities, including an itemised breakdown of fixed assets
and structural costs; or

(b)

have structural separation for the activities associated with the provision of electronic
communications networks or services:

Provided that the Minister may, after consultation with the Authority, by order in the Gazette
establish that the requirements referred to in this subregulation do not apply to undertakings which
have an annual turnover of less than fifty million euro (€50,000,000) or any such inferior amount as the
Minister may, after consultation with the Authority, establish in the Gazette in activities associated

191

with electronic communications networks and, or services in the European Union.
(2) Where an undertaking providing public electronic communications networks or publicly available
electronic communications services is not subject to the requirements of national company law and
does not satisfy the small and medium-sized enterprise criteria of European Union law accounting
rules, its financial reports shall be drawn up and submitted to independent audit and published. The
audit shall be carried out in accordance with the relevant European Union and national rules:
Provided that the provisions of this subregulation shall also apply to the separate accounts
required under paragraph (a) of the subregulation (1) of this regulation.

Restriction or withdrawal of rights

Implements Article 19 of the EECC [recital 56]

Cap. 418.
14. (1) Without prejudice to regulation 20 and articles 31, 32 and 33 of the Malta Communications
Authority Act, the rights to install facilities or rights of use for radio spectrum or for numbering
resources before the expiry of the period for which they are granted, shall not be restricted or
withdrawn, except where justified pursuant to subregulation 2 of this regulation, and, where
applicable, in accordance with the First Schedule, and to any relevant national provisions regarding
compensation for the withdrawal of rights.
(2) In line with the need to ensure the effective and efficient use of radio spectrum, or the
implementation of the technical implementing measures adopted under Article 4 of Decision No
676/2002/EC, the Authority may restrict or withdraw the rights of use for radio spectrum, including the
rights referred to in regulation 36, based on pre-established and clearly defined procedures which the
Authority shall from time to time establish, in accordance with the principles of proportionality and
non-discrimination:
Provided that in such cases, the holders of the rights may, where appropriate and in accordance
with European Union law and national law, seek to be compensated appropriately.
(3) A modification in the use of radio spectrum as a result of the application of regulation 32(3) and (4)
or of regulation 32(5) and (6) shall not alone constitute grounds to justify the withdrawal of a right of
use for radio spectrum.
Cap. 418.
(4) Any intention to restrict or withdraw rights under the general authorisation or individual rights of
use for radio spectrum or for numbering resources without the consent of the holder of the rights shall
be subject to consultation of the interested parties in accordance with article 4A of the Malta
Communications Authority Act.

192

PART IV
PROVISION OF INFORMATION, SURVEYS AND CONSULTATION MECHANISM

Information request to undertakings

Implements Article 20 of the EECC [recitals 57, 58, 60 and 61]
Based in part on regulation 82 of current SL 399.28

15. (1) The Authority may require undertakings providing electronic communications networks and
services, associated facilities, or associated services, to provide all the information, including financial
information, necessary for the Authority and BEREC to ensure conformity with the provisions of, or
decisions or opinions adopted in accordance with, the Electronic Communications Code, the Act, these
regulations and Regulation (EU) 2018/1971:
Provided that the Authority shall have the power to require such undertakings to submit
information concerning future network or service developments that could have an impact on the
wholesale services that they make available to competitors, as well as information on electronic
communications networks and associated facilities, which is disaggregated at local level and sufficiently
detailed to enable the geographical survey and designation of areas in accordance with regulation 17.
(2) If the Authority considers that the information collected in accordance with subregulation (1) is
insufficient for the Authority and, or BEREC to carry out their regulatory tasks under European Union
law, the Act or these regulations, such information may be required from other relevant undertakings
active in the electronic communications or closely related sectors.
(3) The Authority may require undertakings designated as having significant market power on
wholesale markets to submit accounting data on the retail markets that are associated with those
wholesale markets.
(4) The Authority may request information pursuant to any of its regulatory tasks at law from the single
information points established pursuant to Directive 2014/61/EU.
(5) Any request for information made in accordance with this regulation shall be proportionate to the
performance of the task being undertaken by the Authority, or BEREC as the case may be, and shall be
reasoned.
(6) An undertaking shall provide any information requested in accordance with this regulation,
promptly and in accordance with the timescales and level of detail required by the Authority.
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(7) The Authority shall provide the European Commission, after a reasoned request, with the
information necessary for the European Commission to carry out its tasks under the TFEU. The
information requested by the European Commission shall be proportionate to the performance of
those tasks:
Provided that where the information provided refers to information previously provided by
undertakings at the request of the Authority, such undertakings shall be informed thereof by the
Authority:
Provided further to the extent necessary and unless the Authority has made an explicit and
reasoned request to the contrary, the European Commission shall make the information provided
available to any other such authority in another Member State.
(8) Subject to the requirements of subregulation (9), the Authority shall ensure that the information
submitted to it can be made available to another such authority in Malta or in another Member State
and to BEREC, after a substantiated request, where necessary to allow either authority, or BEREC, to
fulfil its responsibilities under European Union law.
(9) Where information gathered pursuant to subregulation (1), including information gathered in the
context of a geographical survey, is considered to be confidential by the Authority in accordance with
European Union and national rules on commercial confidentiality, the European Commission, BEREC
and any other competent authorities concerned shall ensure such confidentiality:
Provided that such confidentiality shall not prevent the sharing of information between the
Authority, the Commission, BEREC and any other competent authorities concerned in a timely manner
for the purposes of reviewing, monitoring and supervising the application of the Electronic
Communications Code, the Act and these regulations.
(10) Acting in accordance with national rules on public access to information and subject to European
Union and national rules on commercial confidentiality and protection of personal data, the Authority
shall publish information that contributes to an open and competitive market:
Provided that in doing so the Authority shall also publish the terms of public access to such
information including the procedures for obtaining such access.

Information required with regard to the general authorisation, rights of use and specific obligations

Implements Article 21 of the EECC [recital 59]
Based in part on regulation 82 of current SL 399.28
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16. (1) Without prejudice to any information requested pursuant to regulation 15 and to information
and reporting obligations under national law other than the general authorisation, the Authority may
require undertakings to provide information with regard to the general authorisation, the rights of use
or the specific obligations referred to in regulation 7(2), which is proportionate and objectively justified
in particular for the purposes of:
(a)

verifying, on a systematic or case-by-case basis, compliance with condition 1 of Part A,
conditions 2 and 6 of Part D, and conditions 2 and 7 of Part E of the First Schedule and of
compliance with obligations as referred to in regulation 7(2) and in the Thirteenth
Schedule;

(b)

verifying, on a case-by-case basis, compliance with conditions as set out in the First
Schedule and in the Thirteenth Schedule where a complaint has been received, or where
the Authority has other reasons to believe that a condition is not complied with, or in the
case of an investigation by the Authority of its own initiative;

(c)

carrying out procedures for and the assessment of requests for granting rights of use;

(d)

publishing comparative overviews of quality and price of services for the benefit of
consumers;

(e)

collating clearly defined statistics, reports or studies;

(f)

carrying out market analyses for the purposes of the Electronic Communications Code, the
Act and these regulations including data on the downstream or retail markets associated
with or related to the markets which are the subject of the market analysis;

(g)

safeguarding the efficient use and ensuring the effective management of radio spectrum
and of numbering resources;

(h)

evaluating future network or service developments that could have an impact on wholesale
services made available to competitors, on territorial coverage, on connectivity available to
end-users or on the designation of areas pursuant to regulation 17;

(i)

conducting geographical surveys; and

(j)

responding to reasoned requests for information by BEREC:

Provided that the information referred to in paragraphs (a) and (b), and (d) to (j) shall not be
required prior to, or as a condition for, market access.
(2) As regards the rights of use for radio spectrum, the information referred to in subregulation (1) shall
refer in particular to the effective and efficient use of radio spectrum as well as to compliance with any
coverage and quality of service obligations attached to the rights of use for radio spectrum and their
verification.
(3) Where the Authority requires an undertaking to provide information as referred to in subregulation
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(1) it shall inform that undertaking of the specific purpose for which this information is to be used.
(4) The Authority shall not duplicate requests of information already made by BEREC pursuant to
Article 40 of Regulation (EU) 2018/1971 where BEREC has made the information received available to
the Authority.

Geographical surveys of network deployments

Implements Article 22 and Article 29(2) of the EECC [recitals 62, 63, 64 and 65] - New

17. (1) The Authority shall be responsible for the conduct of a geographical survey of the reach of This regulation sets the requirement to conduct a geographical survey of network reach, with the
electronic communications networks capable of delivering broadband (‘’broadband networks’’) by 21 option to conduct a forecast and a process to further clarify future build plans. Under this regulation the
December 2023, and shall update it at least every three years thereafter.
Authority is designated as the responsible authority to conduct a survey of broadband network reach.
(2) The geographical survey referred to in subregulation (1) shall include a survey of the current
geographic reach of broadband networks within Malta, as required for the tasks of the Authority and,
or other competent authorities under the Act, these regulations or any other applicable law, and for
the surveys required for the application of State aid rules.
(3) In undertaking a geographical survey in accordance with this regulation, the Authority may also
decide to include in the geographical survey, a forecast for a period determined by it of the reach of
broadband networks, including very high capacity networks, within Malta:
Provided that such forecast shall include all relevant information, including information on
planned deployments by any undertaking or public authority, of very high capacity networks and
significant upgrades or extensions of networks to at least 100 Mbps download speeds. For this
purpose, the Authority shall request undertakings and other public authorities to provide such
information to the extent that it is available and can be provided with reasonable effort.
(4) The Authority shall decide, with respect to tasks specifically attributed to it under the Act and these
regulations, the extent to which it is appropriate to rely on all or part of the information gathered in
the context of a forecast undertaken in accordance with this regulation.
(5) The information collected in the geographical survey shall be at an appropriate level of detail and
shall include sufficient information on the quality of service and parameters thereof and shall be
treated in accordance with regulation 15(9).
(6) The Authority may designate an area with clear territorial boundaries where, on the basis of the
information gathered and any forecast prepared pursuant to subregulation (3), the Authority
determines that, for the duration of the relevant forecast period, no undertaking or public authority
has deployed or is planning to deploy a very high capacity network or significantly upgrade or to extend
its network to a performance of at least 100 Mbps download speeds. In doing so the Authority shall
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publish the designated areas on its website.
(7) Within a designated area, the Authority may invite undertakings and public authorities to declare
their intention to deploy very high capacity networks over the duration of the relevant forecast period.
Where this invitation results in a declaration by an undertaking or public authority of its intention to do
so, the Authority may require other undertakings and public authorities to declare any intention to
deploy very high capacity networks, or significantly upgrade or extend its network to a performance of
at least 100 Mbps download speeds in this area:
Provided that the Authority shall specify the information to be included in any such submissions
made in accordance with this regulation, in order to ensure at least a similar level of detail as that
taken into consideration in any forecast pursuant to subregulation (3):
Provided further that in doing so the Authority shall also inform any undertaking or public
authority expressing its interest as to whether the designated area is covered or likely to be covered by
a next-generation access network offering download speeds below 100 Mbps on the basis of the
information gathered pursuant to this regulation.
(8) The Authority shall only impose sanctions in the context of the procedure referred to in this Implements Article 29(2) of the EECC which provides for a penalty regime to accompany the designation
regulation where an undertaking or public authority knowingly or due to gross negligence provides process in this regulation (i.e. Article 22 of the EECC).
misleading, erroneous or incomplete information:
Provided that when determining the amount of fines including where applicable of daily fines to
be imposed in such instances, the Authority shall consider inter alia, whether the behaviour of the
undertaking or public authority has had a negative impact on competition and, in particular, whether,
contrary to the information originally provided or any update thereof, the undertaking or public
authority either has deployed, extended or upgraded a network, or has not deployed a network and
has failed to provide an objective justification for that change of plan.
(9) Measures pursuant to this regulation shall be taken in accordance with an efficient, objective,
transparent and non-discriminatory procedure, whereby no undertaking is excluded a priori.
(10) The Authority in defining coverage obligations attached to rights of use for radio spectrum and for
verifying availability of services falling within the universal service obligations in Malta, shall take into
account the results of the geographical survey and of any designated areas pursuant to this regulation.
(11) The competent authorities including where applicable local or regional authorities with
responsibility for the allocation of public funds for the deployment of electronic communications
networks and for the design of national broadband plans shall take into account the results of the
geographical survey and of any designated areas pursuant to this regulation.
(12) When conducting the geographical survey the Authority shall supply those results to other
relevant authorities subject to the receiving authority ensuring the same level of confidentiality and
protection of business secrets as the Authority, and shall inform the parties which provided the
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information accordingly. Those results shall also be made available to BEREC and the European
Commission upon their request and under the same conditions.
(13) If the relevant information is not available on the market, the Authority shall make the data from
the geographical surveys which are not subject to commercial confidentiality, directly accessible in
accordance with Directive 2003/98/EC to allow for its reuse:
Provided that the Authority shall also, where information tools enabling end-users to determine
the availability of connectivity in different areas are not available on the market, make available such
tools ensuring that these include a level of detail which is useful to support the choice of operator or
service provider of the end-user.

Consultation and transparency mechanism

Implements Article 23(2) of the EECC [recital 66] - New

Cap. 418

The Authority is required to consult with all interested parties on proposed decisions, giving such
parties sufficient time in order to assess matters and to provide their comments accordingly. The
Authority is required to take account of any such comments before adopting a final decision.

18. The provisions under article 4A of the Malta Communications Authority Act shall also apply
where the Authority intends to provide for restrictions in accordance with regulation 32(3), (4),
(5) and (6), which have a significant impact in a market for any communications networks or
services:
Provided that for the purposes of regulation 23, the Authority shall inform the RSPG at the
moment of publication about any such proposed decision which falls within the scope of the
comparative or competitive selection procedure pursuant to regulation 42(2) and (3) and relates
to the use of radio spectrum for which harmonised conditions have been set by technical
implementing measures in accordance with Decision No 676/2002/EC in order to enable its use
for wireless broadband electronic communications networks and services.

Radio Spectrum Coordination among Member States

Implements Article 28 of the EECC [recitals 72 and 73] - New

19. (1) The Authority shall ensure that the use of radio spectrum is organised in Malta in a way that no
other Member State is prevented from allowing on the territory of that Member State the use of
harmonised radio spectrum in accordance with European Union law, especially due to cross-border
harmful interference between Malta and any another Member State or Member States:
Provided that the Authority shall take all necessary measures to this effect without prejudice to
the obligations of Malta under international law and relevant international agreements such as the ITU
Radio Regulations and the ITU Radio Regional Agreements.
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(2) The Authority shall cooperate with other Member States, and where appropriate through the RSPG,
in the cross-border coordination of the use of radio spectrum in order to:
(a)

ensure compliance with subregulation (1); or

(b)

resolve any problem or dispute in relation to cross-border coordination or cross-border
harmful interference between Malta and other Member States, as well as with third countries,
which prevent Malta and, or other Member States from using the harmonised radio spectrum
in their territory.

(3) In order to ensure compliance with subregulation (1), the Authority, in consultation with the
Minister, may request the RSPG to use its good offices to address any problem or dispute in relation to
cross-border coordination or cross-border harmful interference.
(4) Where the actions referred to in subregulations (2) or (3) have not resolved the problem or dispute,
the Authority, in consultation with the Minister, may request the European Commission to adopt
decisions to resolve cross-border harmful interference which prevent Malta from using the harmonised
radio spectrum in its territory.
(5) The Authority, in consultation with the Minister, may request the European Union to provide legal,
political and technical support to resolve radio spectrum coordination issues with countries
neighbouring the European Union, including candidate and acceding countries, in such a way that
Malta can observe its obligations under European Union law.

PART V
IMPLEMENTATION

Compliance with the conditions of the general authorisation or of rights of use for radio spectrum Implements Article 30 of the EECC [recital 74]
and for numbering resources and compliance with specific obligations
Based in part on regulation 82 of current SL 399.28
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Cap. 418

The Authority is responsible to monitor and secure compliance with the terms and conditions of the
general authorisation and those of rights of use in particular to ensure effective and efficient use of
20. Without prejudice to the generality of its powers under the Act and under the Malta
radio spectrum and compliance with coverage and quality of service obligations, through administrative
Communications Authority Act, the Authority:
sanctions including administrative fines, and withdrawal or suspension of rights of use in the case of
(a) shall monitor and supervise compliance with the conditions of the general authorisation, of non-compliance with such terms and conditions. Undertakings are required to provide accurate and
the rights of use for radio spectrum, and for numbering resources, with the specific complete information to the Authority in order to allow it to fulfil its surveillance tasks.
obligations referred to in regulation 7(2) and with the obligation to use radio spectrum
effectively and efficiently in accordance with articles 4A and 38 of the Act and with
regulation 33; and
(b)

may require undertakings subject to a general authorisation or benefitting from rights of
use for radio spectrum or for numbering resources to provide all information necessary to
verify compliance with the conditions of the general authorisation or of rights of use for
radio spectrum and for numbering resources or with the specific obligations referred to in
regulation 7(2) or regulation 33, in accordance with regulation 16.

PART VI
INTERNAL MARKET PROCEDURES

Consolidating the internal market for electronic communications

Implements Article 32 of the EECC [recitals 79, 80, 81, 82, 83, 85, 86 and 87]
Based in part of regulation 7 of current SL 399.28

21. (1) Except where otherwise provided in any recommendations or guidelines adopted pursuant to
article 34 of the Electronic Communications Code, upon completion of the public consultation, if
required under regulation 18, where the Authority intends to take a measure which:
(a)

falls within the scope of regulations 48, 52, 54, 55 or 70; and

(b)

would affect trade between Malta and other Member States,

the Authority shall publish the draft measure and communicate it to the European Commission, to
BEREC, and to the national regulatory authorities in other Member States, at the same time, and in
doing so shall state the reasons for the measure, in accordance with regulation 15(9):
Provided that the aforesaid national regulatory authorities, BEREC and the European
Commission may comment on that draft measure within one month from receipt of the draft measure,
which period shall not be extended.
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(2) The draft measure referred to in subregulation (1) shall not be adopted for a further two months,
where that measure aims to:
(a)

define a relevant market which is different from those defined in the recommendation
referred to in Article 64(1) of the Electronic Communications Code; or

(b)

decide whether or not to designate an undertaking as having, either individually or jointly with
others, significant market power, under regulation 54(6) and (7) or (8);

and the draft measure would affect trade between Malta and other Member States, and the European
Commission has indicated to the Authority that it considers that the draft measure would create a
barrier to the internal market or that it has serious doubts as to its compatibility with European Union
law and in particular with the objectives referred to in article 4 of the Act:
Provided that the two-month period shall not be extended:
Provided further that the European Commission shall inform BEREC and the Authority of its
reservations in such a case and simultaneously make them public.
(3) BEREC shall publish an opinion on the reservations of the European Commission referred to in
subregulation (2), indicating whether it considers that the draft measure should be maintained,
amended or withdrawn and shall, where appropriate, provide specific proposals to that end.
(4) Within the two month period referred to in subregulation (2), the European Commission may
either:
(a)

take a decision requiring the Authority to withdraw the draft measure; or

(b)

take a decision to lift its reservations referred to in subregulation (2):

Provided that the European Commission shall take utmost account of the opinion of BEREC
before taking a decision:
Provided further that decisions referred to in paragraph (a) of this subregulation shall be
accompanied by a detailed and objective analysis of why the European Commission considers that the
draft measure is not to be adopted, together with specific proposals for amending it.
Cap. 418.
(5) Where the European Commission has adopted a decision in accordance with paragraph (a) of
subregulation (4) requiring the Authority to withdraw a draft measure, the Authority shall amend or
withdraw the draft measure within six months of the date of the decision of the European Commission:
Provided that where the draft measure is amended, the Authority shall undertake a public
consultation in accordance with article 4A of the Malta Communications Authority Act, and shall notify
the amended draft measure to the European Commission in accordance with subregulation (1).
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(6) The Authority shall take the utmost account of comments of the other national regulatory
authorities, of BEREC and of the European Commission and may, except in the cases covered by
subregulation (2) and by paragraph (a) of subregulation (4), adopt the resulting draft measure and
shall, where it does so, communicate it to the European Commission.
(7) The Authority shall communicate to the European Commission and to BEREC all adopted final
measures which fall under subregulation (1).
(8) In exceptional circumstances, where the Authority considers that there is an urgent need to act, in
order to safeguard competition and protect the interests of users, by way of derogation from the
procedure set out in subregulations (1) and (2), it may immediately adopt proportionate and
provisional measures:
Provided that in doing so the Authority shall, without delay, communicate those measures, with
its full reasons therefor, to the European Commission, to the other national regulatory authorities, and
to BEREC:
Provided further that a decision of the Authority to render such measures permanent or extend
the period for which they are applicable shall be subject to subregulations (1) and (2).
(9) The Authority may withdraw a draft measure made in accordance with this regulation at any time.

Procedure for the consistent application of remedies

Implements Article 33 of the EECC [recitals 81, 82, 83, 85 and 86]
Reflects in part regulation 8 of current SL 399.28

22. (1) Where an intended measure covered by regulation 21(1) aims to impose, amend or withdraw an
obligation on an undertaking according to regulations 48 or 54 in conjunction with regulations 56 to 63
and regulation 70, the European Commission may, within the one month
period referred to in regulation 21(1), notify the Authority and BEREC of its reasons for considering
that the draft measure would create a barrier to the internal market or of its serious doubts as to its
compatibility with European Union law. In such a case, the draft measure shall not be adopted for a
further three months following the notification by the European Commission:
Provided that in the absence of such notification, the Authority may adopt the draft measure,
taking utmost account of any comments made by the European Commission, BEREC or any other
national regulatory authority.
(2) Within the three month period referred to in subregulation (1), the European Commission, BEREC
and the Authority shall cooperate closely to identify the most appropriate and effective measure in
light of the objectives laid down in article 4 of the Act, whilst taking due account of the views of market
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participants and the need to ensure the development of consistent regulatory practice.
(3) Within six weeks from the beginning of the three month period referred to in subregulation (1),
BEREC shall issue an opinion on the notification by the European Commission referred to in
subregulation (1), indicating whether it considers that the draft measure should be amended or
withdrawn and, where appropriate, provide specific proposals to that end. In that opinion reasons
therefor shall be provided and shall be made public.
(4) If in its opinion, BEREC shares the serious doubts of the European Commission, BEREC shall
cooperate closely with the Authority to identify the most appropriate and effective measure. Before
the end of the three month period referred to in subregulation (1), the Authority may either:
(a)

amend or withdraw its draft measure taking utmost account of the notification by the
European Commission referred to in subregulation (1) and of the opinion of BEREC; or

(b)

maintain its draft measure.

(5) The European Commission may, within one month following the end of the three month period
referred to in subregulation (1) and taking utmost account of the opinion of BEREC, if any:
(a)

issue a recommendation requiring the Authority to amend or withdraw the draft measure,
including specific proposals to that end and providing reasons for its recommendation, in
particular where BEREC does not share the serious doubts of the Commission;

(b)

take a decision to lift its reservations indicated in accordance with subregulation (1); or

(c)

for draft measures falling under regulations 48(4) or 63(3), take a decision requiring the
Authority to withdraw the draft measure, where BEREC shares the serious doubts of the
European Commission, accompanied by a detailed and objective analysis of why the European
Commission considers that the draft measure should not be adopted, together with specific
proposals for amending the draft measure, subject to the procedure referred to in regulation
21(5), which shall apply mutatis mutandis.

Cap. 418.
(6) Within one month of the European Commission issuing the recommendation in accordance with
paragraph (a) of subregulation (5) or lifting its reservations in accordance with paragraph (b) of
subregulation (5), the Authority shall communicate to the European Commission and to BEREC the
adopted final measure:
Provided that such period may be extended to allow the Authority to undertake a public
consultation in accordance with article 4A of the Malta Communications Authority Act.
(7) Where the Authority decides not to amend or withdraw the draft measure on the basis of the
recommendation issued under paragraph (a) of subregulation (5), it shall give its reasons therefor.
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(8) The Authority may withdraw the proposed draft measure at any stage of the procedure.

Peer review process

Implements Article 35 of the EECC [recital 88] - New

Cap. 418.

The RSPG, at the request of the Authority, may convene a Peer Review Forum to examine draft
measures in advance of the granting of rights of use with a view to exchanging best practices. The Peer
23. (1) Where the Authority intends to undertake a selection procedure in accordance with regulation
Review Forum is an instrument of peer learning and is intended to a better exchange of best practices
42(2) and (3) in relation to radio spectrum for which harmonised conditions have been set by technical
between EU Member States and increase the transparency of the competitive or comparative selection
implementing measures in accordance with Decision No 676/2002/EC in order to enable its use for
procedures.
wireless broadband networks and services, it shall, pursuant to article 4A of the Malta Communications
Authority Act, inform the RSPG about any draft measure which falls within the scope of the
comparative or competitive selection procedure pursuant to regulation 42(2) and (3) and indicate
whether and when it shall request the RSPG to convene a Peer Review Forum.
(2) When the RSPG convenes a peer Review Forum, the Authority shall provide an explanation on how
the draft measure:
(a)

promotes the development of the internal market, the cross-border provision of services, as
well as competition, and maximises the benefits for the consumer, and overall achieves the
objectives set in articles 4 and 37 of the Act, regulations 32 and 33, as well as in Decisions No
676/2002/EC and No 243/2012/EU;

(b)

ensures effective and efficient use of radio spectrum; and

(c)

ensures stable and predictable investment conditions for existing and prospective radio
spectrum users when deploying networks for the provision of electronic communications
services which rely on radio spectrum.

(3) The Authority may following the Peer Review Forum:
(a)

request the RSPG to adopt a report on how the draft measure achieves the objectives
provided in subregulation (2), reflecting the views exchanged in the Peer Review Forum; and

(b)

request the RSPG to adopt an opinion on this draft measure.

Harmonised assignment of radio spectrum

Implements Article 36 of the EECC [recital 89]
Based in part on regulation 75 of current SL 399.28
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24. Where the use of radio spectrum has been harmonised, access conditions and procedures have Where the harmonised assignment of radio spectrum to particular undertakings has been agreed at an
been agreed, and undertakings to which the radio spectrum shall be assigned have been selected in EU level, the Authority must implement such agreements in the granting of rights of use for radio
accordance with international agreements and European Union rules, then the Authority shall grant spectrum from the National Frequency Plan.
the right of use for such radio spectrum in accordance therewith:
Provided that where all national conditions attached to the right to use the radio spectrum
concerned have been satisfied in the case of a common selection procedure, the Authority shall not
impose any further conditions, additional criteria or procedures which would restrict, alter or delay the
correct implementation of the common assignment of such radio spectrum.

Joint authorisation process to grant individual rights of use for radio spectrum

Implements Article 37 of the EECC [recital 90] - New

25. (1) The Authority may, where it considers it appropriate, cooperate with other Member States and The Authority may consider joint authorisation processes as an option when issuing rights of use for
with the RSPG, taking into account any interest expressed by market participants, by jointly radio spectrum.
establishing the common aspects of an authorisation process and, where appropriate, also jointly
conducting the selection process to grant individual rights of use for radio spectrum.
(2) When designing a joint authorisation process under this regulation, the Authority and the
competent authorities of cooperating Member States may take into consideration the following criteria
namely that:
(a)

the individual national authorisation processes shall be initiated and implemented together
with the competent authorities of the other Member States in accordance with a jointly
agreed schedule;

(b)

it shall provide, where appropriate, for common conditions and procedures for the selection
and granting of individual rights of use for radio spectrum in Malta and the other Member
State or Member States concerned;

(c)

it shall provide, where appropriate, for common or comparable conditions to be attached to
the individual rights of use for radio spectrum in Malta and the Member State or Member
States concerned, inter alia allowing users to be assigned similar radio spectrum blocks;

(d)

it shall be open at any time to Malta and the other Member State or Member States until the
joint authorisation process has been conducted.

(3) Where, in spite of the interest expressed by market participants and such interest impacts Malta,
and the Authority does not act jointly with the other Member State or Member States, the Authority
shall inform those market participants of its reasons explaining its decision therefor.
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Standardisation

Implements Article 39 of the EECC [recitals 92 and 93]
Based in part on regulation 87 of current SL 399.28

26. (1) The Authority shall encourage the use of the standards or specifications referred to in Article
39(1) of the Electronic Communications Code for the provision of services, technical interfaces or
network functions, to the extent strictly necessary to ensure interoperability of services, end-to-end
connectivity, facilitation of provider switching and portability of numbers and identifiers, and to
improve freedom of choice for users.
(2) Where standards or specifications have not been published in accordance with Article 39(1) of the
Electronic Communications Code, the Authority shall encourage the implementation of standards or
specifications adopted by the European standardisation organisations:
Provided that in the absence of such standards or specifications, the Authority shall encourage
the implementation of international standards or recommendations adopted by the International
Telecommunication Union (ITU), the European Conference of Postal and Telecommunications
Administrations (CEPT), the International Organisation for Standardisation (ISO) and the International
Electrotechnical Commission (IEC).
(3) Any standards or specifications referred to in Article 39(1) of the Electronic Communications Code
or in this regulation shall not prevent access as may be required under the Act or these regulations,
where feasible.
S.L. 427.41.
(4) This regulation does not apply in respect of any of the essential requirements, interface
specifications or harmonised standards to which the Radio Equipment Regulations applies.

PART VII
SECURITY

Availability of services in the event of catastrophic network breakdown and, or force majeure

Based in part on regulation 51 of current SL 399.28

27. (1) An undertaking providing publicly available electronic communications services over public
electronic communications networks, shall take all necessary measures to ensure the fullest possible
availability of such service in the event of catastrophic network breakdown or in the case of force
majeure.
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(2) The Authority may specify the obligations to be complied with by such undertakings for the purpose
of ensuring compliance with this regulation. In doing so the Authority shall also factor any particular
characteristics, such as insularity, where the consequences of catastrophic events or of force majeure
are likely to cause severe and, or prolonged service deterioration or disruption:
Provided further that the Authority may, after considering the nature and extent of the services
provided and any attendant relevant circumstances, require such undertakings, in line with the
principles of reasonableness and proportionality, to adopt such resilient and secure solutions as the
Authority may consider appropriate, in such a manner as to ensure the availability of such services.

Security of networks and services

Implements Article 40 of the EECC [recitals 94, 95, 96 and 97]
Based in part on regulations 52, 53 and 56 of current SL 399.28

28. (1) Providers of public electronic communications networks or of publicly available electronic
communications services, or gateway operators shall take appropriate and proportionate technical and
organisational measures to appropriately manage the risks posed to the security of networks and
services:

All providers of public electronic communications networks or publicly available electronic
communications services, or gateway operators, must take appropriate measures to manage the risks
posed to the security of networks and services. Measures should ensure a level of security of networks
and services appropriate to the risks posed.

Provided that having regard to the state of the art, such measures shall ensure a level of security
appropriate to the risk presented. In particular, measures, including encryption where appropriate,
shall be taken to prevent and minimise the impact of security incidents on users and on other networks
and services.

Security measures should take into account, as a minimum, all the relevant aspects of the following
elements: as regards security of networks and facilities: physical and environmental security, security of
supply, access control to networks and integrity of networks; as regards handling of security incidents:
handling procedures, security incident detection capability, security incident reporting and
communication; as regards business continuity management: service continuity strategy and
contingency plans, disaster recovery capabilities; as regards monitoring, auditing and testing:
monitoring and logging policies, exercise contingency plans, network and service testing, security
assessments and compliance monitoring; and compliance with international standards.

(2) Providers of public electronic communications networks or of publicly available electronic
communications services, or gateway operators shall notify without undue delay the Authority of:
(a) any security incident that has a significant impact on the operation of networks or services; or
(b) failure or serious degradation of connectivity provided by a gateway operator.
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(3) Without prejudice to the applicable data protection law, the measures referred to under
subregulations (1) and (2) shall at least:
(a) ensure that personal data can be accessed only by authorised personnel for legally authorised
purposes;
(b) protect personal data stored or transmitted against accidental or unlawful destruction, or
accidental loss or alteration and unauthorised or unlawful storage, processing, access or
disclosure; and
(c) ensure the implementation of a security policy with respect to the processing of personal data:
Provided that the Authority may, in collaboration with the Information and Data Protection
Commissioner, audit the measures taken by the providers of public electronic communications
networks or of publicly available electronic communications services, or gateway operators and issue
recommendations on best practice concerning the level of security which such measures should
achieve.
(4) In order to determine the significance of the impact of a security incident, where available the
following parameters shall, in particular, be taken into account:
(a) the number of users affected by the security incident;
(b) the duration of the security incident;
(c) the geographical spread of the area affected by the security incident;
(d) the extent to which the functioning of the network or service is affected;
(e) the extent of the impact on economic and societal activities.
(5) Where appropriate, the Authority shall inform the competent authorities in other Member States
and ENISA of any security incidents as may be notified to it in accordance with this regulation. The
Authority may also inform the public and, or require the providers of public electronic communications
networks or of publicly available electronic communications services, or gateway operators to do so,
where it determines that disclosure of the security incident is in the public interest.
(6) Once a year, the Authority shall submit a summary report to the European Commission and to
ENISA on the notifications received and the action taken in accordance with this Part.
(7) In the case of a particular and significant threat of a security incident in public electronic
communications networks or publicly available electronic communications services, providers of such
networks or services and gateway operators shall inform any of their users who may be potentially
affected by such a threat of any possible protective measures or remedies which they can take. Where
appropriate, such providers and gateway operators shall also inform their users of the threat itself.
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Cap 586
S.L. 586.01.
(8) This regulation is without prejudice to Regulation (EU) 2016/679, the Data Protection Act, the
Processing of Personal Data (Electronic Communications Sector) Regulations and Part XIII of these
regulations.

Security and integrity of networks and services - A gateway operator

Based on regulation 53(1) of the current SL 399.28

29. (1) Without prejudice to any other obligations under this Part, a gateway operator shall at all
times:
(a)
(b)

Gateway operators must have in place appropriate measures, (including availability of capacity or
alternative measures to ensure adequate level of uninterrupted connectivity) providing for the security
and integrity of their network connections whether between the Maltese islands or where applicable
adopt appropriate measures to safeguard the integrity and resiliency of the network
internationally.
elements utilised to provide connectivity;
secure the availability of capacity, or have in place alternative measures, sufficient to
ensure an adequate level of uninterrupted connectivity.

(2) A gateway operator shall not unreasonably refuse the provision of capacity to another
gateway operator for the purposes of meeting the obligations established by subregulation (1):
Provided that the Authority shall have the discretion to determine whether a gateway
operator acted unreasonably or otherwise by taking into account the specific circumstances
relating to the request for the provision of capacity.

Implementation and enforcement

Article 41 of the EECC [recital 98]
Based in part on regulation 54 of current SL 399.28

30. (1) In order to ensure compliance with the requirements of this Part, the Authority may issue The Authority is responsible to ensure that the integrity and availability of public electronic
binding instructions, however so described, which may include such measures as it may consider communications networks are maintained.
necessary to remedy a security incident or to prevent one from occurring when a significant threat has
been identified, and may include time-limits for implementation of such measures by providers of
public electronic communications networks or publicly available electronic communications services, or
by gateway operators.
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(2) The Authority may require a provider of public electronic communications networks or publicly
available electronic communications services, or gateway operators to:
(a)

provide information needed to assess the security and integrity of its networks and services,
including documented security policies; and

(b)

submit to a security audit carried out by a qualified independent body or by the Authority, as
the Authority may determine, and make the results thereof available to the Authority in order
to assess amongst other matters the following:
(i) the level of security, integrity and resiliency of any public electronic communications
network and, or service, or of the network elements operated by a gateway operator;
and
(ii) compliance with any guidelines or binding instructions that the Authority may establish
in accordance with the provisions of this Part:
Provided that the cost of any such audit shall be paid by the provider or gateway operator
concerned;

(c)

establish the necessary contingency plans for the purpose of complying with the requirements
under this Part;

(d)

submit such contingency plans to the Authority as the Authority may reasonably determine;

(e)

publish information regarding the measures it has in place in order to meet the obligations
under this Part.

(3) The Authority shall investigate cases of non-compliance and the effects thereof on the security of
the networks and services.
S.L. 460.35.
(4) The Authority may, where it considers necessary, require the assistance of the Computer Security
Incident Response Team (‘CSIRT’) designated in accordance with the Measures for High Common Level
of Security of Network and Information Systems Order.
S.L. 460.35.
(5) The Authority shall, where appropriate and in accordance with national law, consult and cooperate
with the relevant national law enforcement authorities, the competent authorities within the meaning
of the Measures for High Common Level of Security of Network and Information Systems Order, and
the Information and Data Protection Commissioner.

PART VIII
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MARKET ENTRY AND DEPLOYMENT

Fees for rights of use for radio spectrum

Implements Article 42 of the EECC [recitals 99, 100, 101 and 102]
Based in part on regulation 88 of current SL 399.28

31. An undertaking authorised to use radio spectrum shall pay to the Authority such fees for rights of
use of radio spectrum that are used for the provision of electronic communications networks or
services and associated facilities which ensure the optimal use of such resources. Such fees shall be
those provided for under Part B of the Twelfth Schedule. Any such fees shall be objectively justified,
transparent, non-discriminatory and proportionate in relation to their intended purpose and shall take
into account the general objectives stated in the Act and shall be set at a level which ensures efficient
assignment and use of radio spectrum, including by:
(a) setting reserve prices as minimum fees for rights of use for radio spectrum by having regard to
the value of those rights in their possible alternative uses;
(b) taking into account costs entailed by conditions attached to those rights; and
(c) applying, to the extent possible, payment arrangements linked to the actual availability for use
of the radio spectrum.

Management of radio spectrum

Article 45 of the EECC [recitals 107, 108, 109, 110, 111, 112, 113, 114, 115, 116 and 117]
Based in part on Part V of Cap 399
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32. (1) In the exercise of its functions under the Act, the Authority shall promote the harmonisation of
use of radio spectrum by electronic communications networks and services across the European Union,
consistent with the need to ensure effective and efficient use thereof and in pursuit of benefits for the
consumer such as competition, economies of scale and interoperability of networks and services. In so
doing, the Authority shall act in accordance with article 4A of the Act and with Decision No
676/2002/EC, inter alia, by:
(a)

pursuing wireless broadband coverage in Malta at high quality and speed, as well as
coverage of major national and European transport paths, including trans-European
transport network as referred to in Regulation (EU) No 1315/2013 of the European
Parliament and of the Council;

(b)

facilitating the rapid development in the European Union of new wireless communications
technologies and applications, including, where appropriate, in a cross-sectoral approach;

(c)

ensuring predictability and consistency in the granting, renewal, amendment, restriction
and withdrawal of rights of use for radio spectrum in order to promote long-term
investments;

(d)

ensuring the prevention of cross-border or national harmful interference in accordance
with regulation 19 and article 37 of the Act respectively, and taking appropriate preemptive and remedial measures to that end;

(e)

promoting the shared use of radio spectrum between similar or different uses of radio
spectrum in accordance with competition law;

(f)

applying the most appropriate and least onerous authorisation system possible in
accordance with article 37 of the Act in such a way as to maximise flexibility, sharing and
efficiency in the use of radio spectrum;

(g)

applying rules for the granting, transfer, renewal, modification and withdrawal of rights of
use for radio spectrum that are laid down in a clear and transparent manner in order to
guarantee regulatory certainty, consistency and predictability;

(h)

pursuing consistency and predictability throughout the European Union regarding the way
the use of radio spectrum is authorised in protecting public health taking into account
Recommendation 1999/519/EC, the radiation emission standards adopted and published
by ICNIRP, or by a national public authority which at law is responsible for the adoption of
any such standards, or with any other appropriate standard as may be specified at law.
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Cap. 418.
(2) Where the Authority considers that there is a lack of market demand for the use of a band in the
harmonised radio spectrum, it may then allow an alternative use of all or part of that band, including
the existing use, in accordance with subregulations (5), (6) and (7) provided that:
(a) the finding of a lack of market demand for the use of such a band is based on a public
consultation in accordance with article 4A of the Malta Communications Authority Act,
including a forward-looking assessment of market demand;
(b) such alternative use does not prevent or hinder the availability or the use of such a band in
other Member States; and
(c) the Authority takes due account of the long-term availability or use of such a band in the
European Union and the economies of scale for equipment resulting from using the harmonised
radio spectrum in the European Union:
Provided that any decision to allow alternative use on an exceptional basis shall be subject to a
regular review and shall in any event be reviewed promptly upon a duly justified request by a
prospective user to the Authority for use of the band in accordance with the technical implementing
measure:
Provided further that the Authority shall inform the European Commission and the other
Member States of the decision taken by the Authority, together with the reasons therefor, as well as of
the outcome of any review.
(3) Without prejudice to subregulation (1), the Authority shall ensure that all types of technology used
for the provision of electronic communications networks or services may be used in the radio spectrum
declared available for electronic communications services in the Frequency Plan in accordance with
European Union law.
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(4) Notwithstanding the provisions of this regulation the Authority may provide for proportionate and
non-discriminatory restrictions to the types of radio network or wireless access technology used for
electronic communications services where it considers that this is necessary to:
(a)

avoid harmful interference;

(b)

protect public health against electromagnetic fields, taking utmost account of
Recommendation 1999/519/EC, the radiation emission standards adopted and published by
ICNIRP, or by a national public authority which at law is responsible for the adoption of any
such standards, or with any other appropriate standard as may be specified at law;

(c)

ensure technical quality of service;

(d)

ensure maximisation of radio spectrum sharing;

(e)

safeguard efficient use of radio spectrum; or

(f)

ensure the fulfilment of a general interest objective in accordance with subregulation (5).

(5) Without prejudice to the subregulation (6) the Authority shall ensure that all types of electronic
communications services may be provided in the radio spectrum declared available for electronic
communications services in the Frequency Plan in accordance with European Union law:
Provided that the Authority may provide for proportionate and non-discriminatory restrictions
to the types of electronic communications services to be provided, including, where necessary, to fulfil
a requirement under the ITU Radio Regulations.
(6) Measures taken by the Authority in accordance with these regulations that require an electronic
communications service to be provided in a specific band available for electronic communications
services shall be justified in order to ensure the fulfilment of a general interest objective as laid down
by the Minister in accordance with European Union law, including, but not limited to:
(a)

safety of life;

(b)

the promotion of social, regional or territorial cohesion;

(c)

the avoidance of inefficient use of radio spectrum; or

(d)

the promotion of cultural and linguistic diversity and media pluralism, for example the
provision of radio and television broadcasting services:

Provided that a measure which prohibits the provision of any other electronic communications
service in a specific band may be provided for only where necessary to protect the safety of life
services. The Authority in consultation with the Minister may, on an exceptional basis, also extend such
a measure in order to fulfil other general interest objectives in accordance with national law and
European Union law.
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(7) The Authority in consultation with the Minister shall regularly review the necessity of the
restrictions referred to in subregulations (4), (5) and (6), and shall make the results of those reviews
public.

Conditions attached to individual rights of use for radio spectrum

Implements Article 47 of the EECC [recital 124]
Updates Part V of Cap 399

33. (1) The Authority shall attach conditions to individual rights of use for radio spectrum in accordance This regulation enables the Authority to impose and enforce conditions related to individual spectrum
with regulation 7(1) in such a way as to ensure optimal and the most effective and efficient use of radio rights. Among other conditions, the Authority may impose ‘use it or lose it’ conditions related to
spectrum.
individual spectrum rights. This obligation is intended to encourage more efficient use of spectrum
through sharing and leasing. The regulation also allows the Authority to provide for the possibility of
roaming access agreements and infrastructure or spectrum sharing when attaching conditions.
(2) The Authority shall, before the assignment or renewal of any rights under subregulation (1) clearly
establish any such conditions, including the level of use required and the possibility to fulfil that
requirement through trading or leasing, in order to ensure the implementation of those conditions in
accordance with regulation 20:
Provided that conditions attached to renewals of right of use for radio spectrum shall not
provide undue advantages to existing holders of those rights:
Provided further that the Authority in making such conditions shall specify the applicable
parameters, including any deadline for exercising the rights of use, the non-fulfilment of which would
entitle the Authority to withdraw the right of use or impose other measures.
(3) The Authority shall, in a timely and transparent manner, consult and inform interested parties
regarding conditions attached to individual rights of use before their imposition. In doing so the
Authority shall determine in advance and inform interested parties, in a transparent manner, of the
criteria for the assessment of the fulfilment of those conditions.
(4) The Authority may specify that certain conditions shall not apply to such categories of undertakings
as may be specified by the Authority.
(5) The Authority shall ensure that where a requirement is specified as a condition of a right of use for
radio spectrum, such a requirement shall not be specified as a condition of the general authorisation.
(6) Any person authorised to use radio spectrum, shall pay to the Authority such fees for rights of use
of radio spectrum as may be established under Part B of the Twelfth Schedule:
Provided that in all cases, any such fees shall be established in accordance with regulation 31.
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(7) When attaching conditions to individual rights of use for radio spectrum, the Authority may, in This regulation recognises that infrastructure and spectrum sharing can facilitate a more effective and
particular with a view to ensuring effective and efficient use of radio spectrum or promoting coverage, efficient use of spectrum and support network deployment. It gives the Authority the power to provide
provide for the following possibilities:
for, among other things, commercial roaming access agreements when attaching conditions to rights of
use for spectrum.
(a) sharing of radio spectrum or sharing of passive or active infrastructure which relies on radio
spectrum;
(b)

commercial roaming access agreements;

(c)

joint roll-out of infrastructures for the provision of networks or services which rely on the use
of radio spectrum.

(8) The Authority shall not prevent the sharing of radio spectrum in the conditions attached to the
rights of use for radio spectrum.
(9) Implementation by undertakings of conditions attached pursuant to subregulation (7) shall remain
subject to competition law.

Rules preventing spectrum hoarding.

Reflects article 44 previously in Cap 399 which article has been deleted and reflected in this regulation.

34. Without prejudice to the provisions of the Act and taking into account the relevant national
circumstances, the Authority may lay down rules in order to prevent spectrum hoarding, in
particular by setting out strict deadlines for the effective exploitation of the rights of use by the
holder of the rights. These rules shall be established and applied in a proportionate, non discriminatory and transparent manner.

Granting of individual rights of use for radio spectrum

Implements Article 48 of the EECC [recitals 125, 126 and 127]
Reflects in part regulations 69 and 72 of SL 399.28

35. (1) Where it is necessary the Authority shall, upon request, grant individual rights of use for radio
spectrum to any undertaking for the provision of electronic communications networks or services
under the general authorisation referred to in regulations 5 and 6, subject to regulations 7 and 8, to
regulation 16(1)(c) and to regulation 42 and to any other rules ensuring the efficient use of those
resources in accordance with the Act and these regulations.
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(2) The Authority shall establish open, objective, transparent, non-discriminatory and proportionate
procedures for the grant of individual rights of use for radio spectrum:
Provided that the Authority may establish specific criteria and procedures for the granting of
individual rights of use for radio spectrum to providers of radio or television broadcast content services
with a view to pursuing general interest objectives in accordance with European Union law and with
regulation 32:
Provided further that an exception to the requirement of open procedures may apply where
the granting of individual rights of use for radio spectrum to the providers of radio or television
broadcast content services is necessary to achieve a general interest objective in accordance with
European Union law.
(3) The Authority shall consider applications for individual rights of use for radio spectrum in the
context of selection procedures pursuant to objective, transparent, proportionate and nondiscriminatory eligibility criteria that are set out in advance and reflect the conditions to be attached to
such rights. In doing so the Authority may request all necessary information from applicants in order to
assess, on the basis of those criteria, their ability to comply with those conditions. Where the Authority
concludes that an applicant does not possess the required ability, it shall provide a duly reasoned
decision to that effect.
(4) When granting individual rights of use for radio spectrum, the Authority shall specify whether those
rights can be transferred or leased by the holder of the rights, and under which conditions. The
provisions of regulations 32 and 38 shall apply in this regard.
(5) The Authority shall take, communicate and make public the decisions on the granting of individual
rights of use for radio spectrum as soon as possible after the receipt of the complete application, and
within six weeks after such receipt in the case of radio spectrum declared available for electronic
communications services in the Frequency Plan.
Provided that such time limit shall be without prejudice to regulation 42(9) and to any
applicable international agreements relating to the use of radio spectrum or of orbital positions.

Duration of rights

Implements Article 49 of the EECC [recitals 127 and 128] Reflects in part regulation 72 of current SL
399.28

36. (1) Where the Authority authorises the use of radio spectrum through individual rights of use for a
limited period, it shall ensure that the right of use is granted for a period that is appropriate in light of
the objectives pursued in accordance with regulation 42(2), (3) and (4), taking due account of the
need to ensure competition, as well as, in particular effective and efficient use of radio spectrum, and
to promote innovation and efficient investments, including by allowing for an appropriate period for

The regulation requires the Authority to consider the promotion of innovation, competition and
investment as well as effective and efficient use of spectrum when setting spectrum licence durations.
There are specific rules for the duration of licences for harmonised spectrum designated for wireless
broadband services.
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investment amortisation.
(2) Where the Authority grants individual rights of use for radio spectrum for which harmonised
conditions have been set by technical implementing measures in accordance with Decision No
676/2002/EC in order to enable its use for wireless broadband electronic communications services
(‘wireless broadband services’) for a limited period, it shall ensure regulatory predictability for the
holders of the rights over a period of at least twenty years regarding conditions for investment in
infrastructure which relies on the use of such radio spectrum, taking account of the requirements
referred to in subregulation (1):
Provided that the provisions of this regulation are subject, where relevant, to any modification
of the conditions attached to those rights of use in accordance with article 47(4) of the Act. In this
regard the Authority shall ensure that such rights are valid for a duration of at least fifteen years and
include, where necessary in order to comply with this subregulation, an adequate extension thereof,
under the conditions laid down in this subregulation.
(3) The Authority shall make available the general criteria for an extension of the duration of rights of
use, in a transparent manner, to all interested parties in advance of granting rights of use, as part of the
conditions laid down under regulation 42(5) and (8). Such general criteria shall relate to:
(a)

the need to ensure the effective and efficient use of the radio spectrum concerned, the
objectives pursued in regulation 32(1)(a) and (b), or the need to fulfil general interest
objectives related to ensuring safety of life, public order, public security or defence; and

(b)

the need to ensure undistorted competition.

(4) By not later than two years before the expiry of the initial duration of an individual right of use, the
Authority shall conduct an objective and forward-looking assessment of the general criteria laid down
for the extension of the duration of that right of use in light of regulation 32(1)(c):
Provided that the Authority has not initiated enforcement action for non-compliance with the
conditions of the rights of use pursuant to regulation 20, it shall grant the extension of the duration of
the right of use unless it concludes that such an extension would not comply with the general criteria
laid down in subregulation (3)(a) or (b). On the basis of that assessment, the Authority shall notify the
holder of the right as to whether the extension of the duration of the right of use is to be granted:
Provided further that if such extension is not to be granted, the Authority shall apply regulation
35 for granting rights of use for that specific radio spectrum band.
(5) Any measure taken under subregulations (2), (3) and (4) shall be proportionate, non-discriminatory,
transparent and reasoned.
Cap. 418.
(6) By way of derogation from article 4A of the Malta Communications Authority Act, interested parties
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shall have the opportunity to comment on any draft measure pursuant to subregulations (3) and (4) for
a period of at least three months.
(7) This regulation is without prejudice to the application of regulations 14 and 20.
(8) When establishing fees for rights of use, the mechanism provided for under this regulation shall be
taken into account.
(9) Where the Authority considers that there is justification, it may then derogate from subregulations
(2) to (6) in the following cases:
(a)

in limited geographical areas, where access to high-speed networks is severely deficient or
absent and this is necessary to ensure achievement of the objectives of regulation 32(1);

(b)

for specific short-term projects;

(c)

for experimental use;

(d)

for uses of radio spectrum which, in accordance with regulation 32(3), (4), (5) and (6), can
coexist with wireless broadband services;

(e)

for alternative use of radio spectrum in accordance with regulation 32(2).

(10) The Authority may adjust the duration of rights of use laid down in this regulation to ensure the
simultaneous expiry of the duration of rights in one or several bands.

Renewal of individual rights of use for harmonised radio spectrum

Implements Article 50 of the EECC [recitals 129, 130 and 131]
Reflects in part regulation 72 of current SL 399.28

37. (1) The Authority shall take a decision on the renewal of individual rights of use for harmonised
radio spectrum in a timely manner before the duration of those rights expires, except where, at the
time of assignment, the possibility of renewal has been explicitly excluded:
Provided that for such a purpose, the Authority shall assess the need for such renewal of its
own initiative or upon request by the holder of the right, in the latter case not earlier than five years
prior to expiry of the duration of the rights concerned. This shall be without prejudice to renewal
clauses applicable to existing rights.
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(2) In taking a decision pursuant to subregulation (1), the Authority shall consider, inter alia:
(a)

the fulfilment of the objectives set out in article 4 of the Act, regulation 32(1) and regulation
35(2), as well as public policy objectives under European Union law or national law;

(b)

the implementation of a technical implementing measure adopted in accordance with Article
4 of Decision No 676/ 2002/EC;

(c)

the review of the appropriate implementation of the conditions attached to the right
concerned;

(d)

the need to promote, or avoid any distortion of, competition in line with regulation 39;

(e)

the need to render the use of radio spectrum more efficient in light of technological or market
evolution; and

(f)

the need to avoid severe service disruption.

(3) When considering possible renewal of individual rights of use for harmonised radio spectrum for
which the number of rights of use is limited pursuant to subregulation (2), the Authority shall conduct
an open, transparent and non-discriminatory procedure, and shall, inter alia:
Cap. 418.
(a)

give all interested parties the opportunity to express their views through a public consultation
in accordance with article 4A of the Malta Communications Authority Act; and

(b)

clearly state the reasons for such possible renewal.

(4) The Authority shall take into account any evidence arising from the consultation pursuant to
subregulation (3) of market demand from undertakings other than those holding rights of use for radio
spectrum in the band concerned when deciding whether to renew the rights of use or to organise a
new selection procedure in order to grant the rights of use pursuant to regulation 42.
(5) A decision to renew the individual rights of use for harmonised radio spectrum may be
accompanied by a review of the fees as well as of the other terms and conditions attached thereto.
Where appropriate, the fees for the rights of use may be adjusted accordingly in in accordance with
regulation 31.

Transfer or lease of individual rights of use for radio spectrum

Implements Article 51 of the EECC [recital 132]
Updates article 45 of Cap 399 and Part X of current regulation 399.28
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38. (1) An undertaking may transfer or lease individual rights of use for radio spectrum in the bands This regulation obliges the Authority to allow undertakings to transfer or lease individual rights of use to
identified in the Frequency Plan to other undertakings in accordance with the conditions attached to other undertakings, provided licence conditions are maintained (subject to certain exceptions). This
such rights of use of radio spectrum and with applicable law:
regulation complements the provisions of regulation 33. This obligation is intended to facilitate more
dynamic use of spectrum by clarifying that the transfer of spectrum is not prohibited and by reducing
Provided that conditions attached to individual rights to use radio spectrum shall continue to
barriers to entry in the spectrum market, therefore facilitating investment by new players.
apply after the transfer or lease, unless otherwise stated by the Authority:
Provided further that the Authority may determine that this subregulation shall not apply
where the individual right of use for radio spectrum of the undertaking was initially granted free of
charge or assigned for broadcasting.
(2) Without prejudice to any applicable law or any procedures that the Authority may specify, an
undertaking shall notify its intention to transfer or lease rights of use for radio spectrum, as well as the
effective transfer thereof to the Authority, and the Authority shall ensure that such intention is made
public:
Provided that in the case of harmonised radio spectrum, any such transfer shall comply with
such harmonised use.
(3) The Authority shall allow the transfer or lease of rights of use for radio spectrum where the original
conditions attached to the rights of use are maintained.
(4) Without prejudice to the need to ensure the absence of a distortion of competition, in particular in
accordance with regulation 39, the Authority shall:
(a)

submit transfers and leases to the least onerous procedure possible;

(b)

not refuse the lease of rights of use for radio spectrum where the lessor undertakes to remain
liable for meeting the original conditions attached to the rights of use;

(c)

not refuse the transfer of rights of use for radio spectrum unless there is a clear risk that the
new holder is unable to meet the original conditions for the right of use.

(5) Any administrative charge imposed on undertakings in connection with processing an application
for the transfer or lease of rights of use for radio spectrum shall comply with regulation 12.
(6) Subregulation (4)(a), (b) and (c) are without prejudice to the competence of the Authority to
enforce compliance with the conditions attached to the rights of use at any time, both with regard to
the lessor and the lessee, in accordance with applicable national law.
(7) The Authority shall facilitate the transfer or lease of rights of use for radio spectrum by giving
consideration to any request to adapt the conditions attached to the rights in a timely manner and by
ensuring that those rights or the relevant radio spectrum may to the best extent be partitioned or
disaggregated.
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(8) In light of any transfer or lease of rights of use for radio spectrum, the Authority shall make relevant
details relating to tradable individual rights publicly available in a standardised electronic format when
the rights are created and keep those details for as long as the rights exist.

Competition in relation to rights of use for radio spectrum

Implements Article 52 of the EECC [recital 133] - New

39. (1) The Authority shall promote effective competition and avoid distortions of competition in the This regulation obliges the Authority to promote effective competition when granting, amending and
internal market when deciding to grant, amend or renew rights of use for radio spectrum for electronic renewing rights of use for spectrum.
communications networks and services in accordance with the Act, these regulations and the
Electronic Communications Code.
(2) When granting, amending or renewing rights of use for radio spectrum, the Authority may take In granting, amending or renewing rights of use for radio spectrum, the Authority may take measures in
those measures as it may consider to be appropriate in the circumstances such as:
order to promote effective competition and avoid distortions of competition. These include, in justified
circumstances, attaching conditions to the rights of use such as the provision of wholesale access and
(a) limiting the amount of radio spectrum bands for which rights of use are granted to any
national or regional roaming.
undertaking, or, in justified circumstances, attaching conditions to such rights of use, such as
the provision of wholesale access, national or regional roaming, in certain bands or in certain
groups of bands with similar characteristics;
(b)

reserving, if appropriate and justified with regard to a specific situation in the national market,
a certain part of a radio spectrum band or group of bands for assignment to new entrants;

(c)

refusing to grant new rights of use for radio spectrum or to allow new radio spectrum uses in
certain bands, or attaching conditions to the grant of new rights of use for radio spectrum or
to the authorisation of new uses of radio spectrum, in order to avoid the distortion of
competition by any assignment, transfer or accumulation of rights of use;

(d)

including conditions prohibiting, or imposing conditions on, transfers of rights of use for radio
spectrum, not subject to European Union or national merger control, where such transfers are
likely to result in significant harm to competition;

(e)

amending the existing rights in accordance with the Act, these regulations, or the Electronic
Communications Code where this is necessary to remedy ex post a distortion of competition
by any transfer or accumulation of rights of use for radio spectrum:

Provided that the Authority shall, taking into account market conditions and available
benchmarks, base its decisions on an objective and forward-looking assessment of the market
competitive conditions, of whether such measures are necessary to maintain or achieve effective
competition, and of the likely effects of such measures on existing and future investments by market
participants in particular for network roll-out. In doing so the Authority shall take into account the
approach to market analysis as set out in regulation 54(5).
Cap. 418.
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(3) When applying subregulation (2), the Authority shall act in accordance with the procedures
provided in article 47(4) of the Act, article 4A of the Malta Communications Authority Act, and
regulations 14 and 23.

Coordinated timing of assignments

Implements Article 53 of the EECC [recital 134] - New

40. (1) The Authority shall cooperate with the relevant competent authorities in other Member States This regulation requires the Authority to cooperate with the relevant competent authorities in other
in order to coordinate the use of harmonised radio spectrum for electronic communications networks Members States in order to coordinate the use of harmonised radio spectrum for electronic
and services in the European Union, taking due account of the different national market situations. This communications networks and services.
may include identifying one, or, where appropriate, several common dates by when the use of specific
harmonised radio spectrum is to be authorised.
(2) Where harmonised conditions have been set by technical implementing measures in accordance
with Decision No 676/2002/EC in order to enable the radio spectrum use for wireless broadband
networks and services, the Authority shall allow the use of that radio spectrum, as soon as possible and
at the latest thirty months after the adoption of that measure, or as soon as possible after the lifting of
any decision to allow alternative use on an exceptional basis pursuant to regulation 32(2). This is
without prejudice to Decision (EU) 2017/899 and to the right of initiative of the European Commission
to propose legislative acts.
(3) The Authority may delay the deadline provided for in subregulation (2) for a specific band under the
following circumstances:
(a)

to the extent justified by a restriction to the use of that band based on the general interest
objective provided in regulation 32(6)(a) or (d);

(b)

in the case of unresolved cross-border coordination issues resulting in harmful interference
with third countries, provided the Authority has, where appropriate, requested European
Union assistance pursuant to regulation 19(5);

(c)

safeguarding national security and defence; or

(d)

force majeure.
Provided that the Authority shall review such a delay at least every two years.
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(4) The Authority may delay the deadline provided for in subregulation (2) for a specific band to the
extent necessary and up to thirty months in the case of:
(a)

unresolved cross-border coordination issues resulting in harmful interference between Malta
and another Member State or Member States, provided that the Authority takes all necessary
measures in a timely manner pursuant to regulation 19(3) and (4);

(b)

the need to ensure, and the complexity of ensuring, the technical migration of existing users
of that band.

(5) In the event of a delay under subregulation (3) or (4), the Authority shall inform the other Member
States and the European Commission of such a delay in a timely manner, stating the reasons.

Coordinated timing of assignments for specific 5G bands

Implements Article 54 of the EECC [recital 135] - New

41. (1) By 31 December 2020, for terrestrial systems capable of providing wireless broadband services, This regulation specifies the bands to be made available for 5G by 31 st December 2020, including the
the Authority in consultation with the Minister shall, where necessary in order to facilitate the roll-out requirement to allow the use of 1 GHz of spectrum in the 26 GHz band, subject to market demand and
of 5G, take all appropriate measures to:
the absence of specified significant constraints.
(a)

reorganise and allow the use of sufficiently large blocks of the 3,4-3,8 GHz band;

(b)

allow the use of at least 1 GHz of the 24,25-27,5 GHz band, provided that there is clear
evidence of market demand and of the absence of significant constraints for migration of
existing users or band clearance.

(2) The Authority may extend the deadline laid down subregulation (1), where justified, in accordance
with regulation 32(2) or regulation 40(2), (3) or (4).
(3) Measures taken pursuant subregulation (1) shall comply with the harmonised conditions set by
technical implementing measures in accordance with Article 4 of Decision No 676/2002/EC.

Procedure for limiting the number of rights of use to be granted for radio spectrum

Implements Article 55 of the EECC [recital 136] - New
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42. (1) Without prejudice to regulation 40, where the Authority concludes that a right to use radio Where demand for a radio spectrum band exceeds the availability and, as a result, the Authority
spectrum cannot be subject to a general authorisation and where it considers whether to limit the concludes that the rights of use for radio spectrum is to be limited, appropriate and transparent
number of rights of use to be granted for radio spectrum, it shall, inter alia:
procedures should apply for the granting of such rights to avoid any discrimination and optimise the use
of the scarce resource. Such limitation should be justified, proportionate and based on a thorough
Cap. 418.
assessment of market conditions, giving due weight to the overall benefits for users and to national and
(a) clearly state the reasons for limiting the rights of use, in particular by giving due weight to the EU internal market objectives.
need to maximise benefits for users and to facilitate the development of competition, and
review, as appropriate, the limitation at regular intervals or at the reasonable request of
affected undertakings;
(b)

give all interested parties, including users and consumers, the opportunity to express their
views on any limitation through a public consultation in accordance with article 4A of the
Malta Communications Authority Act.

(2) When the Authority concludes that the number of rights of use is to be limited, it shall clearly
establish, and give reasons for, the objectives pursued by means of a competitive or comparative
selection procedure under this regulation, and where possible quantify them, giving due weight to the
need to fulfil national and the EU internal market objectives.
(3) The objectives that the Authority may set out with a view to designing the specific selection
procedure shall, in addition to promoting competition, be limited to one or more of the following:
(a)

promoting coverage;

(b)

ensuring the required quality of service;

(c)

promoting efficient use of radio spectrum, including by taking into account the conditions
attached to the rights of use and the level of fees;

(d)

promoting innovation and business development.

(4) The Authority shall clearly define and justify the choice of the selection procedure, including any
preliminary phase to access the selection procedure. The Authority shall also clearly state the outcome
of any related assessment of the competitive, technical and economic situation of the market and
provide reasons for the possible use and choice of measures pursuant to regulation 23.
(5) The Authority shall publish any decision on the selection procedure chosen and the related rules,
clearly stating the reasons therefor. The Authority shall also publish the conditions that are to be
attached to the rights of use.
(6) After having determined the selection procedure, the Authority shall invite applications for rights of
use.
(7) Where the Authority concludes that additional rights of use for radio spectrum or a combination of
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general authorisation and individual rights of use can be granted, it shall publish that conclusion and
initiate the process of granting such rights.
(8) Where the granting of rights of use for radio spectrum needs to be limited, the Authority shall grant
such rights on the basis of selection criteria and of a selection procedure which are objective,
transparent, non-discriminatory and proportionate. Any such selection criteria shall give due weight to
the achievement of the objectives and requirements of articles 4 and 4A of the Act, and regulations 19
and 32.
(9) Where competitive or comparative selection procedures are to be used, the Authority may extend
the maximum period of six weeks referred to in regulation 35(5) for as long as necessary to ensure that
such procedures are fair, reasonable, open and transparent to all interested parties, but by no longer
than eight months, subject to any specific timetable established pursuant to regulation 40:
Provided that such time limits shall be without prejudice to any applicable international
agreements relating to the use of radio spectrum and satellite coordination.
(10) This regulation is without prejudice to the transfer of rights of use for radio spectrum in
accordance with regulation 38.

Access to radio local area networks (RLANs)

Implements Article 56 of the EECC [recitals 137 and 138] - New

43. (1) The Authority shall allow the provision of access through RLANs to a public electronic
communications network, as well as the use of the harmonised radio spectrum for that provision,
subject only to the applicable general authorisation conditions relating to radio spectrum use as
referred to in article 37(2) of the Act:
SL. 399.43.
Provided that where that provision is not part of an economic activity or is ancillary to an
economic activity or a public service which is not dependent on the conveyance of signals on those
networks, any undertaking, public authority or end-user providing such access shall not be subject to
any general authorisation for the provision of electronic communications networks or services
pursuant to regulation 5, to obligations regarding end-users rights pursuant regulations 80, 81, 82 and
83 of these regulations, and to regulation 7 of the Emergency Communications, the Single European
Call service (‘112’ Number) and the European Harmonised Services of Social Value (‘116’ Numbering
Range) Regulations, or to obligations to interconnect their networks pursuant to regulation 48(1).
Cap. 426
(2) Article 19 of the Electronic Commerce Act shall apply to the provisions of this regulation.
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(3) The Authority shall not prevent providers of public electronic communications networks or publicly
available electronic communications services from allowing access to their networks to the public,
through RLANs, which may be located at the premises of an end-user, subject to compliance with the
applicable general authorisation conditions and the prior informed agreement of the end-user
concerned.
(4) In accordance in particular with Article 3(1) of Regulation (EU) 2015/2120, the Authority shall
ensure that providers of public electronic communications networks or publicly available electronic
communications services do not unilaterally restrict or prevent end-users from:
(a) accessing RLANs of their choice provided by third parties; or
(b) allowing reciprocally or, more generally, accessing the networks of such providers by other
end-users through RLANs, including on the basis of third-party initiatives which aggregate and
make publicly accessible the RLANs of different end-users.
(5) The Authority shall not limit or prevent end-users from allowing access, reciprocally or otherwise, to
their RLANs by other end-users, including on the basis of third-party initiatives which aggregate and
make the RLANs of different end-users publicly accessible.
(6) The Authority shall not unduly restrict the provision of access to RLANs to the public:
(a)

by public sector bodies or in public spaces close to premises occupied by such public sector
bodies, when that provision is ancillary to the public services provided on those premises;

(b)

by initiatives of non-governmental organisations or public sector bodies to aggregate and
make reciprocally or more generally accessible the RLANs of different end-users, including,
where applicable, the RLANs to which public access is provided in accordance with paragraph
(a) of this subregulation.

Deployment and operation of small-area wireless access points

Implements Article 57 of the EECC [recitals 139 and 140] - New

44. (1) The Authority shall not unduly restrict the deployment of small area wireless access points.
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Cap. 81

This regulation outlines the rules governing the deployment of small-area wireless access points. The
Authority is required to publish such rules in advance of their application in consultation with any such
(2) The Authority shall ensure that any rules governing the deployment of small-area wireless access
public authority as the Authority may consider necessary.
points are nationally consistent. In doing so the Authority shall publish such rules in advance of their
application in consultation with any such public authority as the Authority may consider necessary:
The European Commission shall, by means of implementing acts, specify the physical and technical
characteristics, such as maximum size, weight, and where appropriate emission power of small-area
Provided that in particular, the competent authority responsible for town planning shall not
wireless access points. The first such implementing act was adopted by 30 June 2020 - refer to
subject the deployment of small area wireless access points complying with the characteristics laid
Commission Implementing Regulation (EU) 2002/911 [Article 57(2) of the EECC].
down pursuant to paragraph 2 of Article 57 of the Electronic Communications Code to any individual
town planning permit or other individual prior permits. By way of derogation from this proviso the
aforesaid competent authority may require permits for the deployment of small-area wireless access
points on buildings or sites of architectural, historical or natural value protected in accordance with
national law or where necessary for public safety reasons. Article 18 of Utilities and Services
(Regulation of Certain Works) Act shall apply to the granting of those permits.
SL 427.41
(3) This regulation is without prejudice to the essential requirements laid down in the Radio Equipment
Regulations and to the authorisation regime applicable for the use of the relevant radio spectrum.
Cap. 81
(4) In the context of the application of the procedures adopted under national law, notably those under
Parts III and IV of the Utilities and Services (Regulation of Certain Works) Act, operators shall have the
right to access any physical infrastructure controlled by national, regional or local public authorities,
which is technically suitable to host small-area wireless access points or which is necessary to connect
such access points to a backbone network, including street furniture, such as light poles, street signs,
traffic lights, billboards and bus stops and stations:
Provided that public authorities shall meet all reasonable requests for access on fair,
reasonable, transparent and non-discriminatory terms and conditions, which shall be made public at
the single information point established under the Utilities and Services (Regulation of Certain Works)
Act.
(5) Without prejudice to any commercial agreements, the deployment of small-area wireless access
points shall not be subject to any fees or charges going beyond the administrative charges in
accordance with regulation 12.
Technical regulations on electromagnetic fields

Implements Article 58 of the EECC [recital 110] - New

45. The procedures laid down in Directive (EU) 2015/1535 shall apply with respect to any draft measure
by competent national health authorities taken in accordance with their powers at law, that would
impose on the deployment of small-area wireless access points different requirements with respect to
electromagnetic fields than those provided for in Recommendation 1999/519/EC.
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PART IX
ACCESS

General framework for access and interconnection

Implements Article 59 of the EECC [recitals 141 and 142]
Replaces article 14 of Cap 399 which article has been deleted and the new provisions reflected in this
regulation.

46. (1) No restrictions may be imposed or maintained which prevent undertakings in Malta, or in Malta
and other Member States from negotiating between themselves agreements on technical and
commercial arrangements for access or interconnection, in accordance with European Union law:
Provided that the undertaking requesting access or interconnection in Malta does not need to
be authorised to operate in Malta if it is not providing services and does not operate a network in
Malta.
(2) Without prejudice to regulation 101, no legal or administrative measures shall be maintained which
require undertakings, when granting access or interconnection, to offer different terms and conditions
to different undertakings for equivalent services or measures imposing obligations that are not related
to the actual access and interconnection services provided, this without prejudice to the conditions set
out in the First Schedule.

Rights and obligations of undertakings

Implements Article 60 of the EECC [recital 143]
Replaces article 14 of Cap 399 which article has been deleted and the new provisions reflected in this
regulation.

47. (1) Operators of public electronic communications networks shall have a right and, when requested
by other undertakings authorised in accordance with regulation 11, an obligation, to negotiate with
each other interconnection for the purpose of providing publicly available electronic communications
services, in order to ensure provision and interoperability of services in Malta and throughout the
European Union:
Provided that an operator shall offer access and interconnection to other undertakings on
terms and conditions consistent with obligations imposed by the Authority pursuant to regulations 48,
50 and 55.
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(2) Without prejudice to regulation 16, an undertaking that acquires information from another
undertaking before, during or after the process of negotiating access or interconnection arrangements,
shall use that information solely for the purpose for which it was supplied and respect at all times the
confidentiality of information transmitted or stored. Such an undertaking shall not pass on the received
information to any other party, in particular to other departments, subsidiaries or partners however so
described, for whom such information could provide a competitive advantage.
(3) The Authority may provide that negotiations be conducted through neutral intermediaries if it
considers that conditions of competition so require.

Powers and responsibilities of the Authority with regard to access and interconnection

Implements Article 61 of the EECC [recitals 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155,
156, 157 and 158]
Complements article 13 of Cap 399 and replaces regulation 9 of current SL 399.28

48. (1) The Authority shall, acting in pursuit of the objectives set out in article 4 of the Act, encourage
and, where appropriate, ensure, in accordance with the Act and these regulations, adequate access
and interconnection, and the interoperability of services:
Provided that in doing so the Authority shall exercise its responsibility in a way that promotes
efficiency, sustainable competition, the deployment of very high capacity networks, efficient
investment and innovation, and gives the maximum benefit to end-users:
Provided further that the Authority shall provide guidance and make publicly available the
procedures applicable to gain access and interconnection to ensure that small and medium-sized
enterprises and operators with a limited geographical reach can benefit from the obligations imposed.
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(2) Without prejudice to measures that may be taken regarding undertakings designated as having
significant market power in accordance with regulation 55, the Authority may impose:
(a)

to the extent necessary to ensure end-to-end connectivity, obligations on undertakings
subject to general authorisation that control access to end-users, including, in justified cases,
the obligation to interconnect their networks where this is not already the case;

(b)

in justified cases and to the extent necessary, obligations on undertakings subject to general
authorisation that control access to end-users to make their services interoperable;

(c)

to the extent necessary to ensure accessibility for end-users to digital radio and television
broadcasting services and related complementary services specified by the Authority,
obligations on operators to provide access to the other facilities referred to in Part II of the
Second Schedule on fair, reasonable and non-discriminatory terms;

(d)

in justified cases, where end-to-end connectivity between end-users is endangered due to a
lack of interoperability between interpersonal communications services, and to the extent
necessary to ensure end-to-end connectivity between end-users, obligations on relevant
providers of number-independent interpersonal communications services which reach a
significant level of coverage and user uptake, to make their services interoperable:
Provided that the obligations referred to in paragraph (d) of this subregulation shall be imposed

only:
(i)

to the extent necessary to ensure interoperability of interpersonal communications
services and may include proportionate obligations on providers of those services to
publish and allow the use, modification and redistribution of relevant information by the
Authority and other providers, or to use and implement standards or specifications listed
in regulation 26 or of any other relevant European or international standards;

(ii)

where the European Commission, after consulting BEREC and taking utmost account of
its opinion, has found an appreciable threat to end-to-end connectivity between endusers throughout the European Union or in at least three Member States and has
adopted implementing measures specifying the nature and scope of any obligations that
may be imposed, which implementing measures shall be adopted in accordance with the
examination procedure referred to in Article 118(4) of the Electronic Communications
Code.
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(3) Without prejudice to subregulations (1) and (2), the Authority may impose obligations, upon
reasonable request, to grant access to wiring and cables and associated facilities inside buildings or up
to the first concentration or distribution point as determined by the Authority, where that point is
located outside the building:

This regulation allows the Authority to impose obligations on providers of electronic communications
networks or on the owners of wiring and cables who are not network providers to grant access to
wiring, cables and associated facilities inside the building or up to the first concentration point or
distribution point outside the building, as determined by the Authority.

Provided that where the Authority considers that the replication of such network elements
would be economically inefficient or physically impracticable, the Authority may then impose such
obligations on providers of electronic communications networks or on the owners of such wiring and
cables and associated facilities, where those owners are not providers of electronic communications
networks. Any access conditions that may be so imposed, may include specific rules on access to such
network elements and to associated facilities and associated services, on transparency and nondiscrimination and on apportioning the costs of access, which, where appropriate, are adjusted to take
into account risk factors.
(4) Where the Authority concludes, having regard, where applicable, to the obligations resulting from
any relevant market analysis, that the obligations imposed in accordance with the subregulation (1) do
not sufficiently address high and non-transitory economic or physical barriers to replication which
underlie an existing or emerging market situation significantly limiting competitive outcomes for endusers, the Authority may extend the imposition of such access obligations, on fair and reasonable terms
and conditions, beyond the first concentration or distribution point, to a point that it determines to be
the closest to end-users, capable of hosting a sufficient number of end-user connections to be
commercially viable for efficient access seekers:

The Authority may extend access obligations beyond the first concentration and distribution point when
access obligations until the first distribution point do not sufficiently address ‘high and non-transitory
economic or physical barriers to replication which underlie an existing or emerging market situation
significantly limiting competitive outcomes for end-users’.

Provided that in determining the extent of the extension beyond the first concentration or
distribution point, the Authority shall take utmost account of relevant BEREC guidelines. If justified on
technical or economic grounds, the Authority may impose active or virtual access obligations.
(5) The Authority shall not impose obligations in accordance with subregulation (4) on providers of
electronic communications networks where the Authority determines that:
(a) the provider has the characteristics listed in regulation 67(1) and makes available a viable and
similar alternative means of reaching end-users by providing access to a very high capacity network to
any undertaking, on fair, non-discriminatory and reasonable terms and conditions:
Provided that such an exemption may be extended by the Authority to other providers offering,
on fair, non-discriminatory and reasonable terms and conditions, access to a very high capacity
network;
Provided further by way of derogation the Authority may impose obligations on providers of
electronic communications networks fulfilling the criteria laid down in this paragraph where the
network concerned is publicly funded;
Or
(b) the imposition of obligations would compromise the economic or financial viability of a new
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network deployment, in particular by small local projects.
(6) Without prejudice to subregulations (1) and (2), the Authority may impose on undertakings
providing or authorised to provide electronic communications networks, obligations in relation to the
sharing of passive infrastructure or obligations to conclude localised roaming access agreements, in
both cases if it considers that such obligations are directly necessary for the local provision of services
which rely on the use of radio spectrum, in accordance with European Union law and provided that no
viable and similar alternative means of access to end-users is made available to any undertaking on fair
and reasonable terms and conditions:

This regulation allows the Authority to impose obligations to share passive (and where necessary,
active) infrastructure or conclude localised roaming access agreements, subject to strict conditions,
where directly necessary for the local provision of services. This provision enables the Authority to
improve connectivity, support the roll-out of infrastructure and provide benefits from spectrum sharing.

Provided that the Authority may impose such obligations only where this possibility is clearly
provided for when granting the rights of use for radio spectrum and where justified on the grounds
that, in the area subject to such obligations, the market-driven deployment of infrastructure for the
provision of networks or services which rely on the use of radio spectrum is subject to insurmountable
economic or physical obstacles and therefore access to networks or services by end-users is severely
deficient or absent:
Provided further that in those circumstances where the Authority considers that access and
sharing of passive infrastructure alone does not suffice to address the situation, the Authority may then
impose obligations on sharing of active infrastructure.
(7) In the exercise of its functions under this regulation the Authority shall have regard to:
(a)

the need to maximise connectivity throughout the European Union, along major transport
paths and in particular territorial areas, and to the possibility to significantly increase choice
and higher quality of service for end-users;

(b)

the efficient use of radio spectrum;

(c)

the technical feasibility of sharing and associated conditions;

(d)

the state of infrastructure-based as well as service-based competition;

(e)

technological innovation;

(f)

the overriding need to support the incentive of the host to roll out the infrastructure in the
first place.

Provided that in the event of dispute resolution, the Authority may, inter alia, impose on the
beneficiary of the sharing or access obligation, the obligation to share radio spectrum with the
infrastructure host in the relevant area.
Cap. 418.
(8) Obligations and conditions imposed in accordance with subregulations (1) to (7) shall be objective,
transparent, proportionate and non-discriminatory, and shall be implemented in accordance with the
procedures referred to in article 4A of the Malta Communications Authority Act and in regulations 21
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and 22:
Provided that the Authority shall assess the results of any such of any obligations and conditions
within five years after the adoption of the previous measure adopted in relation to the same
undertakings, and in doing so assess whether it would be appropriate to withdraw or amend them in
light of evolving conditions. The Authority shall notify the outcome of its assessment in accordance
with the procedures referred to in procedures referred to in article 4A of the Malta Communications
Authority Act and in regulations 21 and 22.
(9) For the purpose of subregulations (1) and (2), the Authority may intervene on its own initiative
where justified in order to secure the policy objectives of article 4 of the Act and, in particular with the
procedures referred to in article 4A of the Malta Communications Authority Act, and regulation 21.
(10) The Authority shall take the utmost account of any guidelines issued by BEREC in accordance with
Article 61(7) of the Electronic Communications Code when defining the location of network
termination points.

Access to in-building physical infrastructure

Replaces article 12A of Cap. 399 which article has been deleted and the new provisions reflected in this
regulation.

Cap. 81.
49. (1) In this regulation the words ‘’rights holder’’ means the holder of a right to use an access
point or the in-building physical infrastructure.

The regulation is being introduced to update the previous norms (current article 12A of Cap. 399) in
order to provide clarity regarding ‘pricing where appropriate’ for access to in-building physical
infrastructure. Consequently the regulation establishes that a rights holder cannot impose charges on a
public electronic communications operator in relation to the use of, and access to, the access point or
in-building physical infrastructure. The rights holder may recover any reasonable cost it incurs in
providing access to a public electronic communications network operator for the installation,
maintenance or repair of its network (on a cost-recovery basis).

(2) The provisions of article 2 of the Utilities and Services (Regulation of Certain Works) Act shall,
unless provided otherwise, apply with regard to the provisions of this regulation.
(3) The rights holder shall meet all reasonable requests for access from public electronic
communications network operators under fair and non-discriminatory terms and conditions.
(4) The rights holder shall not, in relation to the use of, and access to, the access point or i nbuilding physical infrastructure by a public electronic communications network operator impose
any rent or other charges however so described on the public electronic communications
network operator:
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Provided that where the rights holder incurs any reasonable cost in providing access to
the public electronic communications network operator to carry out works related to the
deployment, maintenance and repair of its network, the rights holder may recover such cost from
the public electronic communication network operator on a cost-recovery basis.
(5) A public electronic communications network operator has the right:
(a)

to roll out its network at its own costs up to the access point; and

(b)

to access any existing in-building physical infrastructure with a view to deploying a highspeed electronic communications network if duplication is technically impossible or
economically inefficient:

Provided that if access referred to in paragraphs (a) or (b) is not achieved within two
months from the date of receipt of a formal written request for access, then an aggrieved party
may refer the dispute to the Dispute Resolution Board in order to assess compliance with the
requirements provided within the aforesaid paragraphs.
Cap. 81.
(6) The Dispute Resolution Board shall in determining any dispute referred to it in accordance
with this regulation, take full account of the principle of proportionality, issue a binding decision
to resolve the dispute raised within the shortest possible time frame and in any case within two
(2) months from the date of the receipt of the complete request except in exceptional
circumstances in accordance with article 32 of the Utilities and Services (Regulation of Certain
Works) Act.
(7) The Authority may, after having consulted with any other utility regulator or regulators as the
case may be and with any such other public sector body or bodies as it may consider necessary in
the circumstances, provide for exemptions from the rights provided for in subregulation (5) for
buildings where access to an existing network that terminates at the location of the end-user and
that is suitable for the provision of high-speed electronic communications services, is ensured on
objective, transparent, proportionate and non-discriminatory terms and conditions.
(8) In the absence of available high-speed-ready in-building infrastructure, a public electronic
communications network operator may terminate its network at the premises of the end -user
subject to the agreement of the end-user provided that it minimizes the impact on the private
property of third parties, and does so at its own cost.
(9) The provisions of this regulation are without prejudice to the right to property of the owner
of the access point or the in-building physical infrastructure, in cases where the holder of a right
to use that infrastructure or access point is not the owner thereof, and to the right to property of
other third parties such as landowners and building owners.
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(10) A person suffering damages as a result of the exercise of the rights under this regulation
shall be entitled to adequate financial compensation in accordance with applicable national
legislation.

Conditional access systems and other facilities

Implements Article 62 of the EECC [recitals 159 and 160]
Reflects in part regulation 10 of current SL 399.28

50. (1) The conditions laid down in Part I of the Second Schedule apply in relation to conditional access
to digital television and radio services broadcast to viewers and listeners in the European Union,
irrespective of the means of transmission.
(2) Where, as a result of a market analysis carried out in accordance with regulation 54(1), (2), (3) and
(4), the Authority finds that one or more undertakings do not have significant market power on the
relevant market, it may amend or withdraw the conditions with respect to those undertakings, in
accordance with the procedures referred to in article 4A of the Malta Communications Authority Act
and regulation 21, only to the extent that:
(a)

accessibility for end-users to radio and television broadcasts and broadcasting channels and
services specified in accordance with regulation 101 would not be adversely affected by such
amendment or withdrawal; and

(b)

the prospects for effective competition in the following markets would not be adversely
affected by such amendment or withdrawal:
(i)

retail digital television and radio broadcasting services; and

(ii)

conditional access systems and other associated facilities.

Provided that the Authority shall give an appropriate notice period to parties affected by such
amendment or withdrawal of conditions.
(3) Conditions applied in accordance with this regulation are without prejudice to the faculty of the
Authority to impose obligations in relation to the presentational aspect of EPGs and similar listing and
navigation facilities.
(4) Notwithstanding subregulation (1), the Authority may, periodically review the conditions applied in
accordance with this regulation, by undertaking a market analysis in accordance with regulation 54(1),
(2), (3) and (4) to determine whether to maintain, amend or withdraw the conditions applied.

Market analysis and significant market power - Undertakings with significant market power

Implements Article 63 of the EECC [recitals 161, 162, 163 and 164]
236

In part substitutes and updates regulations 5 and 6 of current SL 399.28
51. (1) The provisions of this regulation shall apply where these regulations require that the Authority
determines whether an undertaking has significant market power in accordance with the procedure
referred to in regulation 54.
(2) An undertaking shall be deemed to have significant market power if, either individually or jointly
with others, it enjoys a position equivalent to dominance, namely a position of economic strength
affording it the power to behave to an appreciable extent independently of competitors, customers
and ultimately consumers.
(3) The Authority shall, when assessing whether two or more undertakings are in a joint dominant
position in a market, act in accordance with European Union law, and shall take into the utmost
account the guidelines on market analysis and the assessment of significant market power published by
the European Commission pursuant to regulation 52.
(4) Where an undertaking has significant market power on a specific market, the Authority may also
designate that undertaking as having significant market power on a closely related market, where the
links between the two markets allow the market power held on the specific market to be leveraged
into the closely related market, thereby strengthening the market power of the undertaking. In such
instances the Authority may consider remedies aiming to prevent the application of such leverage in
the closely related market pursuant to regulations 56, 57, 58 and 61.

Procedure for the identification and definition of markets

Implements Article 64 of the EECC [recitals 165 and 160]
Complements article 9 under Cap 399

Cap. 418.
52. The Authority shall, taking the utmost account of the Recommendation on Relevant Product and
Service Markets and of the SMP guidelines published by the European Commission in accordance with
the provisions of Article 64(1) and (2) of the Electronic Communications Code, define relevant markets
appropriate to national circumstances, in particular relevant geographic markets within Malta by taking
into account, inter alia, the degree of infrastructure competition in those areas, in accordance with the
principles of competition law:
Provided that the Authority shall, where relevant, also take into account the results of the
geographical survey conducted in accordance with regulation 17(1) to (5). In doing so the Authority
shall follow the procedures referred to in article 4A of the Malta Communications Authority Act and in
regulation 21 before defining the markets that may differ from those identified in the aforesaid
Recommendation of the European Commission.
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Procedure for the identification of transnational demand

Article 66 of the EECC [Recital 167] - New

53. The Authority shall take into utmost account any guidelines that BEREC may issue in accordance
with the provisions of Article 66 of the Electronic Communications Code when performing its
regulatory tasks. Such guidelines may provide the basis for interoperability of wholesale access
products across the European Union and may include guidance for the harmonisation of technical
specifications of wholesale access products capable of meeting such identified transnational demand.

Market analysis procedure

Implements Article 67 of the EECC [recitals 168, 169, 170, 171, 172, 173, 174, 175, 176 and 177]
Complements and updates article 9 of Cap 399 and replaces regulation 5 of current SL 399.28.

54. (1) The Authority shall determine whether a relevant market defined in accordance with regulation This regulation sets out the procedure how the Authority is to carry out a market analysis, including the
52 is such as to justify the imposition of the regulatory obligations set out under the Act and these provision increasing the maximum review cycle from three to five years.
regulations. In doing so the Authority shall carry out an analysis, where appropriate, in collaboration
with the national competition authorities.
(2) The Authority shall take utmost account of the SMP guidelines and shall follow the procedures
referred to in article 4A of the Malta Communications Authority Act and in regulation 21 when
conducting such analysis.
(3) A market may be considered to justify the imposition of regulatory obligations set out in these
regulations if all of the following criteria are met:
(a)

high and non-transitory structural, legal or regulatory barriers to entry are present;

(b)

there is a market structure which does not tend towards effective competition within the
relevant time horizon, having regard to the state of infrastructure-based competition and
other sources of competition behind the barriers to entry; and

(c)

competition law alone is insufficient to adequately address the identified market failure(s).

(4) Where the Authority conducts an analysis of a market that is included in the Recommendation on
the Relevant Product and Service Markets, it shall consider that subregulation (3)(a), (b) and (c) have
been met, unless the Authority determines that one or more of such criteria is not met in the specific
national circumstances.
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Cap. 81.
(5) Where the Authority conducts the analysis required by subregulation (1), it shall consider
developments from a forward-looking perspective in the absence of regulation imposed on the basis of
this regulation in that relevant market, taking into account all of the following:
(a)

market developments affecting the likelihood of the relevant market tending towards
effective competition;

(b)

all relevant competitive constraints, at the wholesale and retail levels, irrespective of whether
the sources of such constraints are considered to be electronic communications networks,
electronic communications services, or other types of services or applications which are
comparable from the perspective of the end-user, and irrespective of whether such
constraints are part of the relevant market;

(c)

other types of regulation or measures imposed and affecting the relevant market or related
retail market or markets throughout the relevant period, including, without limitation,
obligations imposed in accordance with article 4A of the Utilities and Services (Regulation of
Certain Works) Act, and with regulations 47 and 48; and

(d)

regulatory obligations imposed on other relevant markets on the basis of this regulation.

(6) Where the Authority concludes that a relevant market does not justify the imposition of regulatory
obligations in accordance with the procedure in subregulations (1) to (5), or where the conditions set
out in subregulation (8) are not met, it shall not impose or maintain any specific regulatory obligations
in accordance with regulation 55:
Provided that where there already are sector specific regulatory obligations imposed in
accordance with regulation 55, the Authority shall withdraw such obligations placed on undertakings in
that relevant market.
(7) The Authority shall ensure that parties affected by a withdrawal of obligations done in accordance
with this regulation, receive an appropriate notice period, defined by balancing the need to ensure a
sustainable transition for the beneficiaries of those obligations and end-users, end-user choice, and
that regulation does not continue for longer than necessary:
Provided that when setting such a notice period, the Authority may determine specific
conditions and notice periods in relation to existing access agreements.
(8) Where the Authority determines that, in a relevant market the imposition of regulatory obligations
in accordance with subregulations (1) to (5) is justified, it shall identify any undertakings which
individually or jointly have a significant market power on that relevant market in accordance with
regulation 51. In doing so the Authority shall impose on such undertakings appropriate specific
regulatory obligations in accordance with regulation 55 or maintain or amend such obligations where
they already exist if it considers that the outcome for end-users would not be effectively competitive in
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the absence of those obligations.
(9) The Authority shall act in accordance with the procedures referred to in article 4A of the Malta
Communications Authority Act and regulation 21, when taking measures in accordance with
subregulations (6), (7) and (8). In doing so the Authority shall carry out an analysis of the relevant
market and notify the corresponding draft measure in accordance with regulation 21:
(a)

within five years from the adoption of a previous measure where the Authority has defined
the relevant market and determined which undertakings have significant market power:
Provided that the aforesaid five-year period may, on an exceptional basis, be extended
for up to one year, where the Authority has notified a reasoned proposal for an extension to
the European Commission no later than four months before the expiry of the five year period,
and the European Commission has not objected within one month of the notified extension;
or

(b)

within three years from the adoption of a revised Recommendation on relevant markets, for
markets not previously notified to the European Commission.

(10) Where the Authority considers that it may not complete or has not completed its analysis of a
relevant market identified in the Recommendation within the time limit laid down in subregulation (9),
the Authority may request BEREC to provide it with assistance in completing the analysis of the specific
market and the specific obligations to be imposed. With this assistance, the Authority shall, within six
months of the limit laid down in subregulation (9), notify the draft measure to the European
Commission in accordance with regulation 21.

Imposition, amendment or withdrawal of obligations

Implements Article 68 of the EECC [recitals 170, 178, 179 and 181]
Replaces regulation 11 of current SL 399.28.

55. (1) Where an undertaking is designated as having significant market power on a specific market as a
result of a market analysis carried out in accordance with regulation 54, the Authority shall, as it
considers appropriate, impose the obligations set out in regulations 56 to 61 and 63 to 67.
(2) In accordance with the principle of proportionality, the Authority shall choose the least intrusive
way of addressing the problems identified in the market analysis.
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SL 586.01.
(3) The Authority shall impose the obligations set out in regulations 56 to 61 and 63 to 67 only on
undertakings that have been designated as having significant market power in accordance with
subregulations (1) and (2), without prejudice to:
(a)

regulations 48 and 50;

(b)

article 4A of the Utilities and Services (Regulation of Certain Works) Act, regulation 13,
Condition 7 in Part D of the First Schedule as applied by virtue of regulation 7(1), regulations
83 and 94 and the relevant provisions as contained in Part XIII of these regulations and in the
Processing of Personal Data (Electronic Communications Sector) Regulations containing
obligations on undertakings other than those designated as having significant market power;
or

(c)

the need to comply with international commitments.

(4) In exceptional circumstances, where the Authority intends to impose on undertakings designated as
having significant market power obligations for access or interconnection other than those set out in
regulations 56 to 61 and 63 to 67, the Authority shall submit a request to the European Commission.
Cap. 418.
(5) Any obligations imposed in accordance with this regulation shall be:
(a)

based on the nature of the problem identified by the Authority in its market analysis, where
appropriate taking into account the identification of transnational demand pursuant to
regulation 53;

(b)

proportionate, having regard, where possible, to the costs and benefits;

(c)

justified in light of the objectives laid down in article 4 of the Act; and

(d)

imposed following consultation in accordance with article 4A of the Malta Communications
Authority Act and regulation 21.

(6) In relation to the need to comply with international commitments referred to in subregulation (3),
the Authority shall notify decisions to impose, amend or withdraw obligations on undertakings to the
European Commission, in accordance with the procedure referred to in regulation 21.
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(7) The Authority shall consider the impact of new market developments, such as in relation to
commercial agreements, including co-investment agreements, influencing competitive dynamics. If
such developments are not sufficiently important to require a new market analysis in accordance with
regulation 54, the Authority shall assess without delay whether it is necessary to review the obligations
imposed on undertakings designated as having significant market power and amend any previous
decision, including by withdrawing obligations or imposing new obligations, in order to ensure that
such obligations continue to meet the conditions set out in subregulation (5):
Provided that such amendments shall be imposed only after consultations in accordance with
article 4A of the Malta Communications Authority Act and regulation 21.

Obligation of transparency

Implements Article 69 of the EECC [recitals 182 and 183]
Replaces and updates regulation 12 of current SL 399.28

56. (1) The Authority may, in accordance with regulation 55, impose obligations of transparency in
relation to interconnection and, or access, requiring undertakings to make public specific information,
such as accounting information, prices, technical specifications, network characteristics and expected
developments thereof, as well as terms and conditions for supply and use, including any conditions
altering access to or use of services and applications, in particular with regard to migration from legacy
infrastructure, where such conditions are allowed by the Authority in accordance with European Union
law.
(2) The Authority may in particular where an undertaking has obligations of non-discrimination, require
that undertaking to publish a reference offer, which shall be sufficiently unbundled to ensure that
undertakings are not required to pay for facilities which are not necessary for the service requested.
The offer shall contain a description of the relevant offerings broken down into components according
to market needs, and the associated terms and conditions, including prices:
Provided that the Authority may, inter alia, impose changes to reference offers to give effect to
obligations imposed under these regulations.
(3) The Authority may specify the precise information to be made available, the level of detail required
and the manner of publication.
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(4) Notwithstanding subregulation (3), where an undertaking has obligations under regulations 59 or 60
concerning wholesale access to network infrastructure, the Authority shall ensure the publication of a
reference offer taking utmost account of the BEREC guidelines on the minimum criteria for a reference
offer made in accordance with Article 69(4) of the Electronic Communications Code, and that key
performance indicators are specified, where relevant, as well as corresponding service levels, and shall
closely monitor and ensure compliance with them:
Provided that the Authority may, where necessary, predetermine the associated financial
penalties in accordance with European Union law and national law.

Obligations of non-discrimination

Implements Article 70 of the EECC [recitals 184 and 185]
Replaces and updates regulation 13 of current SL 399.28

57. (1) The Authority may, in accordance with regulation 55, impose obligations of non-discrimination,
in relation to interconnection and, or access.
(2) Obligations of non-discrimination shall ensure, in particular, that the undertaking applies equivalent
conditions in equivalent circumstances to other providers of equivalent services, and provides services
and information to others under the same conditions and of the same quality as it provides for its own
services, or those of its subsidiaries or partners:
Provided that the Authority may impose on any such undertaking obligations to supply access
products and services to all undertakings, including to itself, on the same timescales, terms and
conditions, including those relating to price and service levels, and by means of the same systems and
processes, in order to ensure equivalence of access:
Provided further that such obligations of non-discrimination may be based on equivalence of
inputs or equivalence of outputs as may be established by the Authority on a case by case basis.

Obligation of accounting separation

Implements Article 71 of the EECC [recitals 186]
Replaces and updates regulation 14 of current SL 399.28

58. (1) The Authority may, in accordance with regulation 55, impose obligations for accounting
separation in relation to specified activities related to interconnection and, or access.
(2) Without prejudice to the generality of subregulation (1), the Authority may require a vertically
integrated undertaking to make transparent its wholesale prices and its internal transfer prices, inter
alia to ensure compliance where there is an obligation of non-discrimination under regulation 57 or,
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where necessary, to prevent unfair cross-subsidy. In doing so that Authority may specify the format
and accounting methodology to be used.
(3) Without prejudice to regulation 15, in order to facilitate the verification of compliance with
obligations of transparency and non-discrimination, the Authority may require that accounting records,
including data on revenues received from third parties, are provided on request.
(4) The Authority may publish information that would contribute to an open and competitive market.
In doing so the Authority shall comply with European Union law and national law on commercial
confidentiality.

Access to civil engineering

Implements Article 72 of the EECC [recitals 187] - New

59. (1) The Authority may, in accordance with regulation 55, impose obligations on undertakings to
meet reasonable requests for access to, and use of, civil engineering assets including, but not limited
to, buildings or entries to buildings, building cables, including wiring, antennae, towers and other
supporting constructions, poles, masts, ducts, conduits, inspection chambers, manholes, and cabinets,
in situations where, having considered the market analysis, the Authority concludes that denial of
access or access given under unreasonable terms and conditions having a similar effect, would hinder
the emergence of a sustainable competitive market and would not be in the interest of end-users.

Civil engineering assets that can host an electronic communications network are crucial for the
successful roll-out of new networks because of the high cost of duplicating them, and the significant
savings that can be made when they can be reused. Therefore, in addition to the rules on physical
infrastructure laid down in Directive 2014/61/EU, a specific remedy is necessary in those circumstances
where civil engineering assets are owned by an undertaking designated as having significant market
power. The Authority is empowered to impose obligations on undertakings to meet reasonable
requests for access to, and use of, civil engineering.

(2) The Authority may impose obligations on an undertaking to provide access in accordance with this
regulation, irrespective of whether the assets that are affected by the obligation are part of the
relevant market in accordance with the market analysis, provided that the obligation is necessary and
proportionate to meet the objectives of article 4 of the Act.

Obligations of access to, and use of, specific network elements and associated facilities

Implements Article 73 of the EECC [recitals 188, 189, 190 and 191]
Replaces and updates regulation 15 of current SL 399.28

60. (1) The Authority may, in accordance with regulation 55, impose obligations on undertakings to This regulation enables the Authority to require the SMP operator to meet reasonable requests from
meet reasonable requests for access to, and use of, specific network elements and associated facilities, competitors for access to and use of specific elements of the SMP operator’s network
in situations where the Authority considers that denial of access or unreasonable terms and conditions
having a similar effect would hinder the emergence of a sustainable competitive market at the retail
level, and would not be in the interest of the end-user.
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(2) When undertaking any measures in accordance with this regulation, the Authority may require
undertakings inter alia:
(a)

to give third parties access to, and use of, specific physical network elements and associated
facilities, as appropriate, including unbundled access to the local loop and sub-loop;

(b)

to give third parties access to specific active or virtual network elements and services;

(c)

to negotiate in good faith with undertakings requesting access;

(d)

not to withdraw access to facilities already granted;

(e)

to provide specific services on a wholesale basis for resale by third parties;

(f)

to grant open access to technical interfaces, protocols or other key technologies that are
indispensable for the interoperability of services or virtual network services;

(g)

to provide co-location or other forms of associated facilities sharing;

(h)

to provide specific services needed to ensure interoperability of end-to-end services to users,
or roaming on mobile networks;

(i)

to provide access to operational support systems or similar software systems necessary to
ensure fair competition in the provision of services;

(j)

to interconnect networks or network facilities;

(k)

to provide access to associated services such as identity, location and presence service.

Provided that the Authority may require that any of these obligations are subject to conditions
covering fairness, reasonableness and timeliness.
(3) Where the Authority considers the appropriateness of imposing any of the possible specific
obligations referred to in subregulations (1) and (2), and in particular where the Authority assesses, in
accordance with the principle of proportionality, whether and how such obligations are to be imposed,
the Authority shall analyse whether other forms of access to wholesale inputs, either on the same or
on a related wholesale market, would be sufficient to address the identified problem in the interest of
end-users.
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(4) An assessment done in accordance subregulation (3) shall include commercial access offers,
regulated access pursuant to regulation 48, or existing or planned regulated access to other wholesale
inputs pursuant to this regulation. In doing so the Authority shall take account in particular of the
following factors:
(a)

the technical and economic viability of using or installing competing facilities, in light of the
rate of market development, considering the nature and type of interconnection or access
involved, including the viability of other upstream access products, such as access to ducts;

(b)

the expected technological evolution affecting network design and management;

(c)

the need to ensure technology neutrality enabling the parties to design and manage their own
networks;

(d)

the feasibility of providing the access offered, in relation to the capacity available;

(e)

the initial investment by the facility owner, taking account of any public investment made and
the risks involved in making the investment, with particular regard to investments in, and risk
levels associated with, very high capacity networks;

(f)

the need to safeguard competition in the long term, with particular attention to economically
efficient infrastructure-based competition and innovative business models that support
sustainable competition, such as those based on co-investment in networks;

(g)

where appropriate, any relevant intellectual property rights;

(h)

the provision of pan-European services.

(5) Where the Authority considers, in accordance with regulation 55, imposing obligations on the basis
of regulation 59 or of this regulation, it shall examine whether the imposition of obligations in
accordance with regulation 59 alone would be a proportionate means by which to promote
competition and the interest of end-users.
(6) When imposing obligations on an undertaking to provide access in accordance with this regulation,
the Authority may lay down technical or operational conditions to be met by the provider or the
beneficiaries of such access, where it considers necessary to ensure normal operation of the network:
Provided that any obligations to meet specific technical standards or specifications shall comply
with the standards and specifications laid down in accordance with regulation 26.

Price control and cost accounting obligations

Implements Article 74 of the EECC [recitals 180, 192, 193 and 194]
Replaces and updates regulation 16 of current SL 399.28

61. (1) The Authority may, in accordance with regulation 55, impose obligations relating to cost This regulation enables the Authority to place controls on the SMP operator’s pricing for access and
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recovery and price control, including obligations for cost orientation of prices and obligations interconnection to their network by competitors.
concerning cost-accounting systems, for the provision of specific types of interconnection and, or
access, in situations where a market analysis indicates that a lack of effective competition means that
the undertaking concerned may sustain prices at an excessively high level, or may apply a price
squeeze, to the detriment of end-users.
(2) In determining whether price control obligations would be appropriate, the Authority shall take into
account the need to promote competition and long-term end-user interests related to the deployment
and take-up of next-generation networks, and in particular of very high capacity networks. In
particular, to encourage investments by the undertaking, including in next-generation networks, the
Authority shall take into account the investment made by the undertaking:
Provided that where the Authority considers price control obligations to be appropriate, it shall
allow the undertaking a reasonable rate of return on adequate capital employed, taking into account
any risks specific to a particular new investment network project.
(3) The Authority shall consider not imposing or maintaining obligations pursuant to this regulation,
where the Authority establishes that a demonstrable retail price constraint is present and that any
obligations imposed in accordance with regulations 56 to 60, including, in particular, any economic
replicability test imposed in accordance with regulation 57, ensures effective and non-discriminatory
access.
(4) When the Authority considers it appropriate to impose price control obligations on access to
existing network elements, the Authority shall also take account of the benefits of predictable and
stable wholesale prices in ensuring efficient market entry and sufficient incentives for all undertakings
to deploy new and enhanced networks.
(5) The Authority shall ensure that any cost recovery mechanism or pricing methodology that is
mandated serves to promote the deployment of new and enhanced networks, efficiency and
sustainable competition and maximises sustainable end-user benefits. In this regard, the Authority may
also take account of prices available in comparable competitive markets.
(6) Where an undertaking has an obligation regarding the cost orientation of its prices, the burden of
proof that charges are derived from costs, including a reasonable rate of return on investment, shall lie
with the undertaking concerned. For the purpose of calculating the cost of efficient provision of
services, the Authority may use cost accounting methods independent of those used by the
undertaking:
Provided that the Authority may require an undertaking to provide full justification for its
prices, and may, where appropriate, require prices to be adjusted.
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(7) The Authority shall ensure that, where implementation of a cost-accounting system is mandated in
order to support price control, a description of the cost-accounting system is made publicly available by
the undertaking concerned, showing at least the main categories under which costs are grouped and
the rules used for the allocation of costs:
Provided that a qualified independent body shall verify compliance with the cost-accounting
system and shall publish annually a statement concerning compliance. The cost of any such verification
shall be borne by the undertaking concerned.

Termination rates

Implements Article 75 of the EECC [recitals 195, 196 and 197] - New

62. (1) The Authority shall closely monitor, and ensure compliance with, the application of the Under the EECC the methodology for setting voice termination rates will be set by the European
European Union wide voice termination rates by providers of voice termination services pursuant to Commission rather than by the Authority. By 31 December 2020, the European Commission shall, taking
Article 75 of the Electronic Communications Code:
utmost account of the opinion of BEREC, adopt a delegated act by setting a single maximum Union-wide
mobile voice termination rate and a single maximum Union-wide fixed voice termination rate which are
Provided that the Authority may, at any time, require a provider of voice termination services to
imposed on any provider of mobile voice termination or fixed voice termination services, respectively,
amend the rate it charges to other undertakings if it does not comply with the delegated act referred to
in any Member State.
in paragraph 1 of Article 75 of the Electronic Communications Code.
(2) The Authority shall annually report to the European Commission and to BEREC with regard to its
application of Article 75 of the Electronic Communications Code.
(3) Where the European Commission decides, following its review in accordance with paragraph 2 of If following a review the European Commission decides not to impose a maximum mobile voice
Article 75 of the Electronic Communications Code, not to impose a maximum mobile voice termination termination rate or a maximum fixed termination, or neither, the Authority may then conduct a market
rate or a maximum fixed voice termination rate, or neither, the Authority may then conduct a market analysis to assess whether the imposition of regulatory obligations is necessary.
analysis of voice termination markets in accordance with regulation 54, to assess whether the
imposition of regulatory obligations is necessary.
(4) If as a result of an analysis undertaken in accordance with subregulation (3), the Authority decides
to impose cost-oriented termination rates in a relevant market, the Authority shall follow the
principles, criteria and parameters set out in the Third Schedule, and its draft measure shall be subject
to the procedures referred to in article 4A of the Malta Communications Authority Act, and in
regulations 21 and 22.

Regulatory treatment of new very high capacity network elements

Implements Article 76 of the EECC [recitals 198, 199, 200 and 201] - New

63. (1) Undertakings which have been designated as having significant market power in one or several This regulation requires the Authority to refrain from imposing SMP obligations on new network
relevant markets in accordance with regulation 54, may offer commitments, in accordance with the deployments that take place pursuant to a co-investment agreement with one or more other electronic
procedure set out in regulation 66 and subject to subregulation (2), to open the deployment of a new
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very high capacity network that consists of optical fibre elements up to the end-user premises or base communications providers, and meets certain criteria.
station to co-investment, for example by offering co-ownership or long-term risk sharing through cofinancing or through purchase agreements giving rise to specific rights of a structural character by
other providers of electronic communications networks or services.
(2) When the Authority assesses commitments made in accordance with subregulation (1), the
Authority shall determine, in particular, whether the offer to co-invest complies with all of the
following conditions:
(a)

it is open at any moment during the lifetime of the network to any provider of electronic
communications networks or services;

(b)

it would allow other co-investors which are providers of electronic communications networks
or services to compete effectively and sustainably in the long term in downstream markets in
which the undertaking designated as having significant market power is active, on terms which
include:
(i)

fair, reasonable and non-discriminatory terms allowing access to the full capacity of
the network to the extent that it is subject to co-investment;

(ii)

flexibility in terms of the value and timing of the participation of each co-investor;

(iii)

the possibility to increase such participation in the future; and

(iv)

reciprocal rights awarded by the co-investors after the deployment of the coinvested infrastructure;

(c)

it is made public by the undertaking in a timely manner and, if the undertaking does not have
the characteristics listed in regulation 67(1), at least six months before the start of the
deployment of the new network, then that period may be prolonged by the Authority at its
discretion for such reasonable period as it may consider appropriate. In doing so the Authority
shall take due account of national circumstances;

(d)

access seekers not participating in the co-investment can benefit from the outset from the
same quality, speed, conditions and end-user reach as were available before the deployment,
accompanied by a mechanism of adaptation over time confirmed by the Authority in light of
developments on the related retail markets, that maintains the incentives to participate in the
co-investment:
Provided that such mechanism shall ensure that access seekers have access to the very
high capacity elements of the network at a time, and on the basis of transparent and nondiscriminatory terms, which reflect appropriately the degrees of risk incurred by the
respective co-investors at different stages of the deployment and take into account the
competitive situation in retail markets;

(e)

it complies at a minimum with the criteria set out in the Fourth Schedule and is made in good
faith.
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(3) If the Authority concludes, taking into account the results of the market test conducted in
accordance with regulation 66(2) and (3), that the co-investment commitment offered complies with
the conditions set out in subregulation (2), then the Authority shall make that commitment binding
pursuant to regulation 66(5) to (8) and shall not impose any additional obligations pursuant to
regulation 55 as regards the elements of the new very high capacity network that are subject to the
commitments, if at least one potential co-investor has entered into a co-investment agreement with
the undertaking designated as having significant market power:
Provided that the provisions of this subregulation shall be without prejudice to the regulatory
treatment of circumstances that do not comply with the conditions set out in subregulation (2), taking
into account the results of any market test conducted in accordance with regulation 66(2) and (3), but
that have an impact on competition and are taken into account for the purposes of regulations 54 and
55:
Provided further that by way of derogation from this subregulation the Authority may, in duly
justified circumstances, impose, maintain or adapt remedies in accordance with regulations 55 to 61 as
regards new very high capacity networks in order to address significant competition problems on
specific markets, where the Authority establishes that, given the specific characteristics of these
markets, those competition problems would not otherwise be addressed.
Cap. 418.
(4) The Authority shall, on an ongoing basis, monitor compliance with the conditions set out in
subregulation (1) and may require the undertaking designated as having significant market power to
provide it with annual compliance statements:
Provided that this regulation shall be without prejudice to the power of the Authority to take
decisions pursuant to article 43 of the Malta Communications Authority Act in the event of a dispute
arising between undertakings in connection with a co-investment agreement considered by the
Authority to comply with the conditions set out in subregulation (2).

Functional separation

Implements Article 77 of the EECC [recitals 202 and 203]
Replaces and updates regulation 17 of current SL 399.28
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64. (1) Where the Authority concludes that the appropriate obligations imposed under regulations 56
to 61 have failed to achieve effective competition and that there are important and persisting
competition problems or market failures identified in relation to the wholesale provision of certain
access product markets, it may, on an exceptional basis, in accordance with the regulation 55(4),
impose an obligation on vertically integrated undertakings to place activities related to the wholesale
provision of relevant access products in a business entity operating independently:
Provided that such business entity shall supply access products and services to all undertakings,
including to other business entities within the parent company, on the same timescales, terms and
conditions, including those relating to price and service levels, and by means of the same systems and
processes.
(2) When the Authority intends to impose an obligation of functional separation, it shall submit a
request to the European Commission that includes:
(a)

evidence justifying the conclusions of the Authority as referred to in subregulation (1);

(b)

a reasoned assessment concluding that there is no or little prospect of effective and
sustainable infrastructure-based competition within a reasonable time-frame;

(c)

analysis of the expected impact on the Authority, on the undertaking, in particular on the
workforce of the separated undertaking, and on the electronic communications sector as a
whole, and on incentives to invest therein, in particular with regard to the need to ensure
social and territorial cohesion, and on other stakeholders including, in particular, the expected
impact on competition and any potential resulting effects on consumers;

(d)

an analysis of the reasons justifying that this obligation would be the most efficient means to
enforce remedies aimed at addressing the competition problems or the markets failures
identified.

(3) The draft measure shall include the following elements:
(a)

the precise nature and level of separation, specifying in particular the legal status of the
separate business entity;

(b)

an identification of the assets of the separate business entity, and the products or services to
be supplied by that entity;

(c)

the governance arrangements to ensure the independence of the staff employed by the
separate business entity, and the corresponding incentive structure;

(d)

rules for ensuring compliance with the obligations;

(e)

rules for ensuring transparency of operational procedures, in particular towards other
stakeholders;

(f)

a monitoring programme to ensure compliance, including the publication of an annual report.
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(4) Following the decision of the European Commission taken in accordance with regulation 55(3) on
the draft measure referred to therein, the Authority shall conduct a coordinated analysis of the
different markets related to the access network in accordance with the procedure set out in regulation
54. On the basis of that analysis, the Authority shall impose, maintain, amend or withdraw obligations,
in accordance with the procedures set out in article 4A of the Malta Communications Authority Act and
in regulation 21.
(5) An undertaking on which functional separation has been imposed may be subject to any of the
obligations referred to in regulations 56 to 61 in any specific market where it has been designated as
having significant market power in accordance with regulation 54, or any other obligations authorised
by the European Commission pursuant to regulation 55(3).

Voluntary separation by a vertically integrated undertaking

Implements Article 78 of the EECC [recital 204]
Replaces and updates regulation 18 of current SL 399.28

65. (1) Undertakings which have been designated as having significant market power in one or several
relevant markets in accordance with regulation 54 shall inform the Authority at least three months
before any intended transfer of their local access network assets or a substantial part thereof to a
separate legal entity under different ownership, or establishment of a separate business entity in order
to provide all retail providers, including its own retail divisions, with fully equivalent access products:
Provided that such undertakings shall also inform the Authority of any change of that intent, as
well as the final outcome of the process of separation:
Provided further that such undertakings may also offer commitments regarding access
conditions that are to apply to their network during an implementation period after the proposed form
of separation is implemented, with a view to ensuring effective and non-discriminatory access by third
parties. The offer of commitments shall include sufficient details, including in terms of timing of
implementation and duration, in order to allow the Authority to conduct its tasks in accordance with
subregulation (2). Such commitments may extend beyond the maximum period for market reviews set
out in regulation 54(9).
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Cap. 418.
(2) The Authority shall assess the effect of the intended transaction, together with the commitments
offered, where applicable, on existing regulatory obligations under these regulations:
Provided that for this purpose, the Authority shall conduct an analysis of the different markets
related to the access network in accordance with the procedure set out in regulation 54, taking into
account any commitments offered by the undertaking, having regard in particular to the objectives set
out in article 4 of the Act. In so doing, the Authority shall consult third parties in accordance with article
4A of the Malta Communications Authority Act, and shall address, in particular, those third parties
which are directly affected by the intended transaction:
Provided further that on the basis of its analysis, the Authority shall impose, maintain, amend or
withdraw obligations, in accordance with the procedures set out in article 4A of the Malta
Communications Authority Act and in regulation 21, applying, if appropriate, regulation 67. In its
decision, the Authority may make the commitments binding, wholly or in part. By way of derogation
from regulation 54(9), the Authority may make the commitments binding, wholly or in part, for the
entire period for which they are offered.
(3) Without prejudice to regulation 67, the legally or operationally separate business entity that has
been designated as having significant market power in any specific market in accordance with
regulation 54 may be subject, as appropriate, to any of the obligations referred to in regulations 56 to
61 or any other obligations authorised by the European Commission pursuant to regulation 55(3),
where any commitments offered are insufficient to meet the objectives set out in article 4 of the Act.
(4) The Authority shall monitor the implementation of the commitments offered by the undertakings
that the Authority has made binding in accordance with subregulation (2) and shall consider their
extension when the period for which they are initially offered has expired.

Commitments procedure

Implements Article 79 of the EECC [recitals 205, 206 and 207] - New
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66. (1) Undertakings designated as having significant market power may offer to the Authority This regulation sets out new powers for the Authority to accept commitments proposed by a SMP
commitments regarding conditions for access, co-investment, or both, applicable to their networks in provider in relation to network access and co-investment binding, and consider these in lieu of some or
relation, inter alia, to:
all SMP obligations in the relevant market. This new provision is designed to incentivise commercial
access and co-investment agreements by improving regulatory predictability. The commitments
(a) cooperative arrangements relevant to the assessment of appropriate and proportionate
procedure under this regulation applies to the provisions concerning co-investment in very high
obligations pursuant to regulation 55;
capacity networks in regulation 63.
(b) co-investment in very high capacity networks pursuant to regulation 63; or
(c)

effective and non-discriminatory access by third parties pursuant to regulation 65, both
during an implementation period of voluntary separation by a vertically integrated
undertaking and after the proposed form of separation is implemented.

Provided that the offer for commitments shall be sufficiently detailed including as to the timing
and scope of their implementation and their duration, to allow the Authority to undertake its
assessment pursuant to subregulations (2) and (3). Such commitments may extend beyond the periods
for carrying out market analysis provided in regulation 54(9).
(2) In order to assess any commitments offered by an undertaking pursuant to subregulation (1), the
Authority shall, except where such commitments clearly do not fulfil one or more relevant conditions
or criteria, perform a market test, in particular on the offered terms, by conducting a public
consultation of interested parties, in particular third parties which are directly affected. As part of such
a consultation, potential co-investors or access seekers may provide views on the compliance of the
commitments offered with the conditions provided, as applicable, in regulations 55, 63 or 65 and may
propose changes.
(3) As regards the commitments offered under this regulation, the Authority shall, when assessing
obligations pursuant to regulation 55(5), have particular regard to:
(a)

evidence regarding the fair and reasonable character of the commitments offered;

(b)

the openness of the commitments to all market participants;

(c)

the timely availability of access under fair, reasonable and non-discriminatory conditions,
including to very high capacity networks, before the launch of related retail services; and

(d)

the overall adequacy of the commitments offered to enable sustainable competition on
downstream markets and to facilitate cooperative deployment and take-up of very high
capacity networks in the interest of end-users.
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(4) Taking into account all the views expressed in the consultation, and the extent to which such views
are representative of different stakeholders, the Authority shall communicate to the undertaking
designated as having significant market power its preliminary conclusions whether the commitments
offered comply with the objectives, criteria and procedures set out in this regulation and, as applicable,
in regulations 55, 63 or 65, and under which conditions it may consider making the commitments
binding:
Provided that the undertaking may revise its initial offer to take account of the preliminary
conclusions of the Authority and with a view to satisfying the criteria set out in this regulation and, as
applicable, in regulations 55, 63 or 65.
(5) Without prejudice to the first paragraph of regulation 63(3), the Authority may issue a decision to
make the commitments binding, wholly or in part.
(6) By way of derogation from regulation 54(9), the Authority may make some or all commitments
binding for a specific period, which may be the entire period for which they are offered, and in the case
of co-investment commitments made binding pursuant to first paragraph of regulation 63(3), the
Authority shall make them binding for a period of a minimum of seven years.
(7) Subject to regulation 63, this regulation is without prejudice to the application of the market
analysis procedure pursuant to regulation 54 and the imposition of obligations pursuant to regulation
55.
(8) Where the Authority makes commitments binding pursuant to this regulation, it shall assess under
regulation 55 the consequences of that decision for market development and the appropriateness of
any obligation that it has imposed or would, absent those commitments, have considered imposing
pursuant to that regulation or regulations 56 to 61:
Provided that when notifying the relevant draft measure under regulation 55 in accordance
with regulation 21, the Authority shall accompany the notified draft measure with the commitments
decision.
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Cap. 418.
(9) The Authority shall monitor, supervise and ensure compliance with the commitments that it has
made binding in accordance with subregulations (5) to (8) in the same way in which it monitors,
supervises and ensures compliance with obligations imposed under regulation 55, and shall consider
the extension of the period for which they have been made binding when the initial period expires. If
the Authority concludes that an undertaking has not complied with the commitments that have been
made binding in accordance with subregulations (5) to (8), it may impose penalties on such undertaking
in accordance with articles 31 to 33 of the Malta Communications Authority Act:
Provided that without prejudice to the procedure for ensuring compliance of specific
obligations under regulation 20, the Authority may reassess the obligations imposed in accordance
with regulation 55(7).

Wholesale-only undertakings

Implements Article 80 of the EECC [recitals 208] - New

67. (1) The Authority when determining whether to designate an undertaking which is absent from any The Authority shall apply a ‘more favourable’ regulatory treatment on relevant SMP undertakings when
retail markets for electronic communications services as having significant market power in one or the undertaking is a wholesale-only network provider (i.e. does not operate in the retail market). The
several wholesale markets in accordance with regulation 54, shall consider whether that undertaking regulation imposes strict conditions for when a network can be defined as ‘wholesale-only.
has the following characteristics:
(a)

all companies and business units within the undertaking, all companies that are controlled but
not necessarily wholly owned by the same ultimate owner, and any shareholder capable of
exercising control over the undertaking, only have activities, current and planned for the
future, in wholesale markets for electronic communications services and therefore do not
have activities in any retail market for electronic communications services provided to endusers in the European Union; and

(b)

the undertaking is not bound to deal with a single and separate undertaking operating
downstream that is active in any retail market for electronic communications services
provided to end-users, because of an exclusive agreement, or an agreement which de facto
amounts to an exclusive agreement.

(2) If the Authority concludes that the conditions laid down in subregulation (1) are fulfilled, it may
impose on that undertaking only obligations pursuant to regulations 57 and 60 or relative to fair and
reasonable pricing if justified on the basis of a market analysis including a prospective assessment of
the likely behaviour of the undertaking designated as having significant market power.
(3) The Authority shall review obligations imposed on the undertaking in accordance with this
regulation at any time if it concludes that the conditions laid down in subregulation (1) are no longer
met, and it shall, as appropriate, apply regulations 54 to 61.
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(4) The undertakings shall, without undue delay, inform the Authority of any change of circumstance
relevant to subregulation (1)(a) and (b).
(5) The Authority shall also review obligations imposed on the undertaking in accordance with this
regulation if on the basis of evidence of terms and conditions offered by the undertaking to its
downstream customers, the Authority concludes that competition problems have arisen or are likely to
arise to the detriment of end-users which require the imposition of one or more obligations provided in
regulations 56, 58, 59 or 61, or the amendment of the obligations imposed in accordance with
subregulation (2).
Cap. 418.
(6) The imposition of obligations and their review in accordance with this regulation shall be
implemented in accordance with the procedures referred to in article 4A of the Malta Communications
Authority Act and in regulations 21 and 22.

Migration from legacy infrastructure

Implements Article 81 of the EECC [recitals 209] - New

68. (1) Undertakings which have been designated as having significant market power in one or several
relevant markets in accordance with regulation 54 shall notify the Authority in advance and in a timely
manner when they plan to decommission or replace with a new infrastructure parts of the network,
including legacy infrastructure necessary to operate a copper network, which are subject to obligations
pursuant to regulations 55 to 67.

This regulation requires the Authority to ensure that migration from copper networks subject to SMP
obligations carries a transparent timetable and conditions, and that consumers will continue to have
access to broadband and telephony products at least as good as those they had before migration, if
necessary to safeguard competition and the rights of end-users.

(2) The Authority shall ensure that the decommissioning or replacement process includes a transparent
timetable and conditions, including an appropriate notice period for transition, and establishes the
availability of alternative products of at least comparable quality providing access to the upgraded
network infrastructure substituting the replaced elements if necessary to safeguard competition and
the rights of end-users.
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Cap. 418.
(3) With regard to assets which are proposed for decommissioning or replacement, the Authority may
withdraw the obligations after having ascertained that the access provider:
(a)

has established the appropriate conditions for migration, including making available an
alternative access product of at least comparable quality as was available using the legacy
infrastructure enabling the access seekers to reach the same end-users; and

(b)

has complied with the conditions and process notified to the national regulatory authority in
accordance with this regulation:

Provided that such withdrawal shall be implemented in accordance with the procedures
referred to in article 4A of the Malta Communications Authority Act and in regulations 21 and 22.
(4) This regulation shall be without prejudice to the availability of regulated products imposed by the
Authority on the upgraded network infrastructure in accordance with the procedures set out in
regulations 54 and 55.

BEREC guidelines on very high capacity networks

Implements Article 82 of the EECC - New

69. The Authority shall take into utmost account any guidelines on very high capacity networks that
BEREC may issue in accordance with Article 82 of the Electronic Communications Code.

Regulatory control of retail services

Implements Article 83 of the EECC
Replaces and updates regulation 19 of current SL 399.28
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70. (1) The Authority shall impose any regulatory obligations as it may consider appropriate on
undertakings identified as having significant market power on a given retail market in accordance with
regulation 51, where:
(a)

as a result of a market analysis carried out in accordance with regulation 54, the Authority
determines that a given retail market identified in accordance with regulation 52 is not
effectively competitive; and

(b)

the Authority concludes that obligations imposed under regulations 56 to 61 would not result
in the achievement of the objectives set out in article 4 of the Act:

Provided that the obligations that the Authority may impose shall be based on the nature of the
problem identified and shall be proportionate and justified in light of the objectives laid down in article
4 of the Act. Such obligations may include requirements that the identified undertakings do not charge
excessive prices, inhibit market entry or restrict competition by setting predatory prices, show undue
preference to specific end-users, or unreasonably bundle services:
Provided further that the Authority may apply to such undertakings appropriate retail price cap
measures, measures to control individual tariffs, or measures to orient tariffs towards costs or prices
on comparable markets, in order to protect end-user interests whilst promoting effective competition.
(2) The Authority shall ensure that where an undertaking is subject to retail tariff regulation or other
relevant retail controls, the necessary and appropriate cost-accounting systems are implemented. In
doing so the Authority may specify the format and accounting methodology to be used:
Provided that compliance with the cost-accounting system shall be verified by a qualified
independent body, the cost of which verification shall be borne by the undertaking concerned:
Provided further that the Authority shall ensure that a statement concerning compliance is
published annually.
(3) Without prejudice to regulations 72 and 75 the Authority shall not apply retail control mechanisms
under subregulation (1) to geographical or retail markets where the Authority is satisfied that there is
effective competition.

PART X
Universal Service Obligations

Affordable universal service

Implements Article 84 of the EECC [recitals 210, 212, 213, 214, 215, 216 and 217]
Replaces and updates PART V - Universal Services Obligations of current SL 399.28
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71. (1) The Authority shall ensure that all consumers in Malta have access at an affordable price, in light
of specific national conditions, to an available adequate broadband internet access service and to voice
communications services at the quality specified, including the underlying connection, at a fixed
location.

Regulations 71 - 79 (implementing Articles 84 - 92 of the EECC) deal with Universal Service Obligations
(USOs). This regulation states that all consumers must have access at an affordable price, to an
‘’available adequate broadband internet access service’’ and to ‘’voice communications services’’ at a
fixed location. The regulation also includes a discretionary provision for the Authority to extend
affordable universal services to non-fixed (i.e. mobile) services where this is necessary to ensure full
social and economic participation in society, and to extend the scope of the provisions to
microenterprises, SMEs and not-for-profit organisations.

(2) The Authority may also ensure the affordability of the services referred to in subregulation (1) that
are not provided at a fixed location where the Authority considers this to be necessary to ensure the
full social and economic participation of consumers in society.
(3) The Authority shall, in light of national conditions and the minimum bandwidth enjoyed by the
majority of consumers in Malta, and taking into account the BEREC report on best practices made in
accordance with Article 84(3) of the Electronic Communications Code, define the adequate broadband
internet access service for the purposes of subregulation (1) with a view to ensuring the bandwidth
necessary for social and economic participation in society. The adequate broadband internet access
service shall be capable of delivering the bandwidth necessary for supporting at least the minimum set
of services set out in the Fifth Schedule.
(4) When a consumer so requests, the connection referred to in subregulation (1) and, where
applicable, in subregulation (2), may be limited to support voice communications services.
(5) The Authority may extend the scope of application of this regulation to end-users that are
microenterprises, small and medium-sized enterprises, and not-for-profit organisations.

Provision of affordable universal service

Implements Article 85 of the EECC [recitals 218, 219, 220, 221, 222, 223, 224, 225, 226 and 227]
Replaces and updates PART V - Universal Services Obligations of current SL 399.28

72. (1) The Authority shall monitor the evolution and level of retail prices of the services referred to in This regulation changes the current USO provisions previously established under the former EU
regulation 71(1) available on the market, in particular in relation to national prices and national Universal Service Directive. In particular, whilst the EECC continues to require that Member States
consumer income.
consider affordability for people on low incomes and with special social needs specifically, it changes
the approach in determining which providers should be required to offer tariffs to such consumers.
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(2) The Authority may, in light of national conditions, establish that retail prices for the services
referred to in regulation 71(1) are not affordable, because consumers with a low income or special
social needs are prevented from accessing such services. In such instances the Authority shall take
measures to ensure affordability for such consumers of adequate broadband internet access service
and voice communications services at least at a fixed location:

Where the Authority establishes that that retail prices are not affordable for consumers with low
incomes or special social needs then the Authority and where applicable with any competent public
bodies, may take such measures as are necessary to ensure that support is provided to such consumers
or to require all providers to offer them special tariff options or packages, or both.

Provided that to this end, the Authority may, where applicable together with any competent
public bodies, take such measures as it considers appropriate to ensure that support is provided to
such consumers for communication purposes or require providers of such services to offer to those
consumers tariff options or packages different from those provided under normal commercial
conditions, or both. For this purpose, the Authority may require such providers to apply common
tariffs, including geographic averaging, throughout Malta.
(3) In exceptional circumstances, in particular where the imposition of obligations under the proviso to
subregulation (2) on all providers would result in a demonstrated excessive administrative or financial
burden for providers or for Government, the Authority may, on an exceptional basis, decide to impose
the obligation to offer those specific tariff options or packages only on designated undertakings, in
which case regulation 73 shall apply to such designations mutatis mutandis.

Only in exceptional circumstances does the regulation permit the Authority to impose the obligation to
offer special tariffs on ‘designated undertaking(s)’. The EECC provides examples of people with ‘special
social needs’ who might be beneficiaries of those tariffs as older people, people with disabilities and
consumers living in rural or geographically isolated areas.

(4) Where the Authority designates undertakings in accordance with subregulation (3), it shall ensure
that all consumers with a low-income or special social needs benefit from a choice of undertakings
offering tariff options addressing their needs, unless ensuring such choice is impossible or would create
an excessive additional organisational or financial burden.
(5) The Authority shall ensure that consumers entitled to such tariff options or packages referred to in
subregulation (2) have a right to conclude a contract either with a provider of the services referred to
in regulation 71(1), or with an undertaking designated in accordance with this regulation, and that their
number remains available to them for an adequate period and unwarranted disconnection of the
service is avoided.
(6) The Authority shall ensure that undertakings which provide tariff options or packages to consumers
with a low income or special social needs pursuant to subregulation (2) keep the Authority informed of
the details of such offers.
(7) The Authority shall ensure that the conditions under which undertakings provide tariff options or
packages pursuant to subregulation (2) are fully transparent, and are published and applied in
accordance with the principle of non-discrimination. The Authority may require such tariff options or
packages to be modified or withdrawn.
(8) The Authority shall, together where applicable with the competent public body or bodies, ensure, in
light of national conditions, that support is provided, as appropriate, to consumers with disabilities, and
that other specific measures are taken, where appropriate, with a view to ensuring that related
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terminal equipment, and specific equipment and specific services that enhance equivalent access,
including where necessary total conversation services and relay services, are available and affordable.
(9) When applying this regulation, the Authority shall seek to minimise market distortions, and may
take such measures as it considers necessary to ensure effective compliance therewith.
(10) The Minister may, after consultation with the Authority, by order in the Gazette extend the scope
of application of this regulation to end-users that are microenterprises, small and medium-sized
enterprises and not-for-profit organisations.

Availability of universal service

Implements Article 86 of the EECC [recitals 228, 229, 230, 231, 232, 233 and 234]
Replaces and updates PART V - Universal Services Obligations of current SL 399.28

73. (1) The Authority may establish, taking into account the results, where available, of the
geographical survey conducted in accordance with regulation 17(1) to (5) and any additional evidence
where necessary, that the availability at a fixed location of an adequate broadband internet access
service as defined in accordance with regulation 71(3) and of voice communications services cannot be
ensured under normal commercial circumstances or through other potential public policy tools in
Malta or different parts of Malta. In doing so the Authority may impose appropriate universal service
obligations to meet all reasonable requests by end-users for accessing those services in the relevant
parts of Malta.
(2) The Authority shall determine the most efficient and appropriate approach for ensuring the
availability at a fixed location of an adequate broadband internet access service as defined in
accordance with regulation 71(3) and of voice communications services, whilst respecting the
principles of objectivity, transparency, non-discrimination and proportionality. In doing so the
Authority shall seek to minimise market distortions, in particular the provision of services at prices or
subject to other terms and conditions which depart from normal commercial conditions, whilst
safeguarding the public interest.
(3) The Authority may impose obligations to ensure for end-users the availability at a fixed location of
an adequate broadband internet access service as defined in accordance with regulation 71(3) and of
voice communications services. In doing so the Authority may designate one or more undertakings to
guarantee such availability throughout Malta:
Provided that the Authority may designate different undertakings or sets of undertakings to
provide an adequate broadband internet access service and voice communications services at a fixed
location or to cover different parts of Malta.
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(4) When the Authority designates undertakings in part or all of Malta to ensure availability of services
in accordance with subregulation (3), it shall use an efficient, objective, transparent and nondiscriminatory designation mechanism, whereby no undertaking is a priori excluded from being
designated. Such designation methods shall ensure that an adequate broadband internet access service
and voice communications services at a fixed location are provided in a cost-effective manner and may
be used as a means of determining the net cost of the universal service obligations in accordance with
regulation 76.
(5) When an undertaking designated in accordance with subregulation (3) intends to dispose of a
substantial part or all of its local access network assets to a separate legal entity under different
ownership, it shall inform the Authority in advance and in a timely manner, in order to allow the
Authority to assess the effect of the intended transaction on the provision at a fixed location of an
adequate broadband internet access service as defined in accordance with regulation 71(3), and of
voice communications services:
Provided that the Authority may impose, amend or withdraw specific obligations in accordance
with regulation 7(2).

Status of the existing universal service

Implements Article 87 of the EECC [recital 235]
Replaces and updates PART V - Universal Services Obligations of current SL 399.28

74. (1) The Authority may continue to ensure the availability or affordability of other services, except The Authority is empowered to ensure that legacy USO services (such a public pay telephones), other
for adequate broadband internet access service as defined in accordance with regulation 71(3) and than adequate broadband and voice communications services at a fixed location, subject to universal
voice communications services at a fixed location, if the Authority considers that national service provisions remain available and affordable.
circumstances justify the need for such services:
Provided that if the Authority designates undertakings in part or all of Malta for the provision of
such services, then regulation 73 shall apply:
Provided further that the financing of such obligations shall comply with regulation 77.
(2) The Authority shall review the obligations imposed pursuant to this regulation by 21 December This regulation requires the Authority to complete a review of these obligations by 21 st December 2021,
2021, and every three years thereafter.
and every three years thereafter, to ensure that consumers continue to have access to the services that
most suit their needs.

Control of expenditure

Implements Article 88 of the EECC [recitals 236 and 237]
Replaces and updates PART V [see regulation 28 thereof] - Universal Services Obligations of current SL
399.28

263

75. (1) Providers of an adequate broadband internet access service and of voice communications
services in accordance with regulations 71 to 74, shall in providing facilities and services additional to
those referred to in regulation 71, establish terms and conditions in such a way that the end-user is not
obliged to pay for facilities or services which are not necessary or not required for the service
requested.
(2) Providers of an adequate broadband internet access service and of voice communications services
referred to in regulation 71 that provide services pursuant to regulation 72, shall offer the specific
facilities and services set out in Part A of the Sixth Schedule as applicable, in order that consumers can
monitor and control expenditure. Such providers shall put in place a system to avoid unwarranted
disconnection of voice communications services or of an adequate broadband internet access service
with regard to consumers as referred to in regulation 72, including an appropriate mechanism to check
continued interest in using the service:
Provided that the Authority may extend the scope of application of this subregulation to endusers that are microenterprises, small and medium-sized enterprises, and not-for-profit organisations.
(3) The Authority may waive the requirements of subregulation (2) in all or part of Malta if it is satisfied
that the facility is widely available throughout Malta.

Cost of universal service obligations

Implements Article 89 of the EECC [recitals 238, 239, 240 and 241]
Replaces and updates PART V [see regulation 30 thereof] - Universal Services Obligations of current SL
399.28

76. (1) Where the Authority considers that the provision of an adequate broadband internet access
service as defined in accordance with regulation 71(3) and of voice communications services as set out
in regulations 71, 72 and 73 or the continuation of the existing universal service as set out in regulation
74 may represent an unfair burden on providers of such services that request compensation, then the
Authority shall calculate the net costs of such provision.
(2) For the purpose of subregulation (1), the Authority shall:
(a)

calculate the net cost of the universal service obligations, taking into account any market
benefit which accrues to a provider of an adequate broadband internet access service as
defined in accordance with regulation 71(3) and voice communications services as set out in
regulations 71, 72 and 73 or the continuation of the existing universal service as set out in
regulation 74, in accordance with the Seventh Schedule; or

(b)

make use of the net costs of providing universal service identified by a designation mechanism
in accordance with regulation 73(4).
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(3) Providers requesting compensation shall submit a detailed written request to the Authority which
shall include the accounts and other information serving as the basis for the calculation of the net cost
of universal service obligations under paragraph (a) of subregulation (2). Such requests with all the
information submitted therewith shall be audited or verified by the Authority or a body independent of
the relevant parties after such body has been approved by the Authority. The results of the cost
calculation and the conclusions of the audit shall be publicly available.

Financing of universal service obligations

Implements Article 90 of the EECC [recitals 242 and 243]
Replaces and updates PART V [regulation 31 thereof] - Universal Services Obligations of current SL
399.28

77. (1) Where, on the basis of the net cost calculation referred to in regulation 76 the Authority finds
that a provider is subject to an unfair burden, the Authority shall, upon request from the provider
concerned, decide to do one or both of the following:
(a)

introduce a mechanism to compensate that provider for the determined net costs under
transparent conditions from public funds;

(b)

share the net cost of universal service obligations between providers of electronic
communications networks and services:

Provided that a mechanism under paragraph (a) may only be established with the approval of
the Minister granted with the concurrence of the Minister responsible for finance.
(2) Where the net cost is shared in accordance with paragraph (b) of subregulation (1), the Authority
shall establish a sharing mechanism administered by the Authority or a body independent from the
beneficiaries under the supervision of the Authority.
(3) Only the net cost, as determined in accordance with regulation 76 of the obligations laid down in
regulations 71 to 74 may be financed.
(4) A sharing mechanism established in accordance with this regulation shall respect the principles of
transparency, least market distortion, non-discrimination and proportionality, in accordance with the
principles set out in Part B of the Seventh Schedule:
Provided that the Authority may decide not to require contributions from undertakings whose
national turnover is less than any such set limit as may, from time to time, be determined by the
Authority.
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(5) Any charges related to the sharing of the cost of universal service obligations shall be unbundled
and identified separately for each undertaking:
Provided that the Authority shall not impose on, or collect any charges from, undertakings that
are not providing services in Malta.

Transparency

Implements Article 91 of the EECC [recitals 244]
Replaces and updates PART V [see regulation 32 thereof] - Universal Services Obligations of current SL
399.28

78. (1) Where the net cost of universal service obligations is to be calculated in accordance with
regulation 76, the Authority shall ensure that the principles for net cost calculation, including the
details of methodology to be used, are publicly available.
(2) Where a mechanism for sharing the net cost of universal service obligations as referred to in
regulation 77 (2) to (5) is established, the Authority shall ensure that the principles for cost sharing and
compensation of the net cost are publicly available.
(3) Subject to European Union and national rules on commercial confidentiality, the Authority shall
publish an annual report providing the details of calculated cost of universal service obligations,
identifying the contributions made by all undertakings involved, including any market benefits that may
have accrued to the undertakings pursuant to universal service obligations laid down in regulations 71
to 74.

Additional mandatory services

Implements Article 92 of the EECC [recitals 245]
Replaces and updates PART V [see regulation 33 thereof] - Universal Services Obligations of current SL
399.28

79. The Authority may decide to make services additional to those included in the universal service
obligations referred to in regulations 71 to 74, publicly available in Malta:
Provided that in such cases, no compensation mechanism involving specific undertakings shall
be imposed.

PART XI
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NUMBERING RESOURCES

Numbering resources

Implements Article 93 of the EECC [recitals 246, 247, 248, 249 and 250]
Updates and amends article 10 of Cap 399, whereas regulations 78 and 79 of current SL 399.28 have
been replaced and updated.

80. (1) The Authority shall establish and manage the national numbering plan for electronic
communications services and shall control the granting of rights of use for all national numbering
resources. In doing so the Authority shall ensure that adequate numbering resources are provided for
the provision of publicly available electronic communications services:
Provided that in granting rights of use for national numbering resources, the Authority shall
establish procedures that are objective, transparent and non-discriminatory.
(2) No undertaking shall assign to locations, terminals, persons or functions on public electronic
communications networks, right of use of numbers that have not specifically been allocated to that
undertaking by the Authority for the purpose of providing publicly available electronic communications
services.
(3) The Authority may also, in exceptional circumstances and at its discretion, grant rights of use for
numbering resources from the national numbering plan for the provision of specific services to entities
other than providers of electronic communications networks or services, provided that adequate
numbering resources are made available to satisfy current and foreseeable future demand. In doing so,
such undertakings shall demonstrate to the Authority their ability to manage the numbering resources
and to comply with any relevant requirements set out pursuant to regulation 81:
Provided that the Authority may suspend the further granting of rights of use for numbering
resources to such undertakings if the Authority considers that there is a risk of exhaustion of
numbering resources.
(4) The Authority shall ensure that the national numbering plan and procedures are applied in a
manner that gives equal treatment to all providers of publicly available electronic communications
services, and at its discretion to the entities eligible in accordance with subregulation (3). In particular,
the Authority shall ensure that an entity to which the right of use for numbering resources has been
granted does not discriminate against providers of electronic communications services as regards the
numbering resources used to give access to their services.
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(5) The Authority shall make available a range of non-geographic numbers which may be used for the
provision of electronic communications services other than interpersonal communications services,
throughout the European Union, without prejudice to Regulation (EU) No 531/2012 and to regulation
83(2):
Provided that without prejudice to the requirements of this regulation the Authority may also
make available such numbers to other non-EU Member States:
Provided further that where rights of use for numbering resources have been granted in
accordance with subregulation (3) to entities other than providers of electronic communications
networks or services, this subregulation shall apply to the specific services for the provision of which
the rights of use have been granted.
(6) The Authority shall ensure that the conditions listed in Part E of the First Schedule that may be
attached to the rights of use for numbering resources used for the provision of services outside Malta,
and their enforcement, are as stringent as the conditions and enforcement applicable to services
provided within Malta, in accordance with these regulations.
(7) The Authority shall also ensure in accordance with regulation 81(7) that providers using Maltese
numbering resources in other Member States or non-EU Member States comply with consumer
protection and other national rules related to the use of numbering resources applicable in those
countries where the numbering resources are used. This obligation is without prejudice to the
enforcement powers of the competent authorities of those countries:
Provided that the Authority may, where it considers necessary, seek the assistance of BEREC in
coordinating its activities and those of competent authorities of other Member States in coordinating
their activities to ensure the efficient management of numbering resources with a right of
extraterritorial use within the European Union.
(8) In accordance with Article 93(4) of the Electronic Communications Code, where BEREC establishes
and maintains a database on the numbering resources with a right of extraterritorial use within the
European Union, the Authority shall as necessary transmit the relevant information to BEREC.
(9) The Authority shall ensure that the ‘00’ code is the standard international access code.
(10) The Authority shall, subject to any limitations that may be specified by the Minister after
consultation with the Minister responsible for national security, on the grounds of national security,
ensure that the national numbering plans, and all subsequent additions or amendments thereto, are
published on its website and such other means of public media as it may consider appropriate.
(11) The Authority shall support the harmonisation of specific numbers or numbering ranges within the
European Union where it promotes both the functioning of the internal market and the development
of pan-European services.
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Procedure for granting of rights of use for numbering resources

Implements Article 94 of the EECC [recital 251]
Updates and amends article 10 of Cap 399 and regulation 77 of current SL 399.28

81. (1) The Authority may on receipt of a written request in such form as it may from time to time
determine, grant individual rights of use for numbering resources to any undertaking for the provision
of electronic communications networks or services covered by a general authorisation referred to in
regulation 5, subject to regulations 7 and 8 and to regulation 16(1)(c) and to any other rules ensuring
the efficient use of those numbering resources in accordance with these regulations.
(2) The Authority shall grant rights of use for numbering resources through open, objective,
transparent, non-discriminatory and proportionate procedures. In doing so the Authority shall, at its
discretion, specify whether those rights can be transferred by the holder of the rights, and under which
conditions.
(3) Where the Authority grants rights of use for numbering resources for a limited period, then the
duration of that period shall be appropriate for the service concerned with a view to the objective
pursued, taking due account of the need to allow for an appropriate period for investment
amortisation.
(4) The Authority shall decide on the granting of rights of use for numbering resources as soon as
possible after receipt of the complete application, and within three weeks in the case of numbering
resources that have been allocated for specific purposes within the national numbering plan:
Provided that such decisions shall be made publicly available on the website of the Authority.
Cap. 418.
(5) Where the Authority has determined, after consulting interested parties in accordance with article
4A of the Malta Communications Authority Act, that rights of use for numbering resources of
exceptional economic value are to be granted through competitive or comparative selection
procedures, then the Authority may extend the three week period referred to in subregulation (4) by
up to a further three weeks.
(6) The Authority shall not limit the number of individual rights of use to be granted, except where this
is necessary to ensure the efficient use of numbering resources.
(7) Where the rights of use for numbering resources include their extraterritorial use in accordance
with regulation 80(5) to (7), the Authority shall attach to those rights of use specific conditions in order
to ensure compliance with all the relevant national consumer protection rules and national law related
to the use of numbering resources applicable in those countries where the numbering resources are
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used.
(8) Upon request from a national regulatory or other competent authority of a country where the
numbering resources are used, demonstrating a breach of relevant consumer protection rules or
national laws related to the use of numbering resources of that country, the Authority shall enforce the
conditions attached under the subregulation (7), including, in serious cases, by withdrawing the rights
of extraterritorial use for the numbering resources granted to the undertaking concerned.
(9) This regulation shall also apply in those exceptional circumstances where, at its discretion, the
Authority grants rights of use for numbering resources to entities other than providers of electronic
communications networks or services in accordance with regulation 80(3).

Fees for rights of use for numbering resources

Implements Article 95 of the EECC [recital 99]
Updates and amends article 10 of Cap 399 and replaces regulation 78 of current SL 399.28

82. (1) Authorised undertakings shall pay to the Authority such fees for the rights of use for numbering
resources as provided for under Part C of the Twelfth Schedule, which fees may be amended by the
Minister, by order in the Gazette in accordance with the requirements of this regulation.
(2) Any fees imposed for the rights of use of numbering resources shall reflect the need to ensure the
optimal use of such resources. Such fees shall be objectively justified, transparent, non-discriminatory
and proportionate in relation to their intended purpose taking into account the general objectives
stated in article 4 of the Act.

Access to numbers and services

Implements Article 97 of the EECC [recital 254]
Replaces and updates regulation 45 of current SL 399.28

83. (1) Where economically feasible, except where a called end-user has chosen for commercial
reasons to limit access by calling parties located in specific geographical areas, the Authority shall take
all necessary steps to ensure that end-users are able to:
(a)

access and use services using non-geographic numbers within the European Union; and

(b)

access all numbers provided in the European Union, regardless of the technology and
devices used by the operator, including those in the national numbering plans of Member
States and Universal International Freephone Numbers (UIFN).

(2) The Authority may require providers of public electronic communications networks or publicly
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available electronic communications services to block, on a case-by-case basis, access to numbers or
services where this is justified by reasons of fraud or misuse, and to require that in such cases providers
of electronic communications services withhold relevant interconnection or other service revenues.

PART XII
END-USER RIGHTS

Exemption of certain microenterprises

Implements Article 98 of the EECC [recital 255] - New

84. (1) With the exception of regulations 85 and 86, this Part, shall not apply to microenterprises
providing number-independent interpersonal communications services unless they also provide other
electronic communications services.
(2) Undertakings shall ensure that end-users are through a durable medium, informed of an exemption
under subregulation (1), before concluding a contract with a microenterprise benefitting from such an
exemption.

Non-discrimination

Implements Article 99 of the EECC [recital 256] - New

85. Providers of electronic communications networks or services shall not apply any different
requirements or general conditions of access to, or use of, networks or services to end-users, for
reasons related to the nationality, place of residence or place of establishment of the end-user, unless
such different treatment is objectively justified.

This regulation obliges electronic communications providers not to discriminate against end-users’
access to electronic communications services, based on nationality, place of residence or place of
establishment, unless different treatment is objectively justified. The regulation seeks to remove
barriers for end-users in accessing cross-border electronic communications services across the EU.

Fundamental rights safeguard

Implements Article 100 of the EECC [recital 6] - New

86. (1) National measures regarding access to or use of by end-users to services and applications
through electronic communications networks shall respect the Charter and the general principles of
European Union law.
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(2) Any measure regarding access to, or use of, by end-users to services and applications through
electronic communications networks liable to limit the exercise of the rights or freedoms recognised by
the Charter shall be imposed only if it is provided for by law and respects those rights or freedoms, is
proportionate, necessary, and genuinely meets general interest objectives recognised by European
Union law or the need to protect the rights and freedoms of others in line with Article 52(1) of the
Charter and with the general principles of European Union law, including the right to an effective
remedy and to a fair trial:
Provided that such measures shall be taken only with due respect for the principle of the
presumption of innocence and the right to privacy:
Provided further that a prior, fair and impartial procedure shall be guaranteed, including the
right to be heard of the person or persons concerned, subject to the need for appropriate conditions
and procedural arrangements in duly substantiated cases of urgency in accordance with the Charter.

Information requirements for contracts

Implements Article 102 of the EECC [recitals 258, 259, 260, 261, 262, 264 and 266]
Replaces and updates regulation 35 of current SL 399.28

S.L. 378.17.
87. (1) Before a consumer is bound by a contract or any corresponding offer, providers of publicly
available electronic communications services other than transmission services used for the provision of
machine-to-machine services, shall provide the information referred to in regulations 4 and 5 of the
Consumer Rights Regulations and, in addition, the information listed in the Eighth Schedule, to the
extent that that information relates to a service they provide.

The EECC expands on the consumer protection measures set out in the current Universal Service
Directive, and introduces new provisions to secure a higher and more harmonised level of consumer
protection across EU Member States. Article 101 (Level of harmonisation) of the EECC provides that
Member States shall not maintain or introduce in the national law end-user provisions which diverge
from the subject matter and provisions of Articles 102 - 115 of the EECC, except in circumstances
permitted by those provisions.

(2) The information referred to in subregulation (1) shall be provided in a clear and comprehensible
manner on a durable medium or, where provision on a durable medium is not feasible, in an easily
downloadable document made available by the provider. The provider shall expressly draw the
attention of the consumer to the availability of that document and the importance of downloading it
for the purposes of documentation, future reference and unchanged reproduction:
Provided that the information shall, upon request, be provided in an accessible format for endusers with disabilities in accordance with European Union law harmonising accessibility requirements
for products and services.
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(3) Providers of publicly available electronic communications services other than transmission services
used for the provision of machine-to-machine services, shall provide consumers with a concise and
easily readable contract summary, which summary shall identify the main elements of the information
requirements in accordance with subregulation (1). Those main elements shall include at least:

Electronic communications service providers must provide users of their services a summary of the
contract based on a standard template in accordance with the EECC. On the 17th December 2019 the
European Commission adopted an Implementing Regulation (EU) 2019/2243 establishing a template for
the contract summary to be used by providers of publicly available electronic communications services.

(a) the name, address and contact information of the provider and, if different, the contact
information for any complaint;
(b) the main characteristics of each service provided;
(c) the respective prices for activating the electronic communications service and for any recurring
or consumption-related charges, where the service is provided for direct monetary payment;
(d) the duration of the contract and the conditions for its renewal and termination;
(e) the extent to which the products and services are designed for end-users with disabilities;
(f) with respect to internet access services, a summary of the information required pursuant to
points (d) and (e) of Article 4(1) of Regulation (EU) 2015/2120.
(4) Providers subject to the obligations under subregulations (1) and (2), shall duly complete the
contract summary template established in accordance with Article 102(3) of the Electronic
Communications Code, with the required information and provide the contract summary free of charge
to consumers, prior to the conclusion of the contract, including distance contracts:
Provided that where, for objective technical reasons, it is impossible to provide the contract
summary at that moment, then the contract summary shall be provided without undue delay
thereafter, and the contract shall become effective when the consumer has confirmed his agreement
after receipt of the contract summary.
(5) The information referred to in subregulations (1) to (4), shall become an integral part of the
contract and shall not be altered unless the contracting parties expressly agree otherwise.
(6) A contract shall be deemed to be effective, when the consumer provides his explicit consent to both
the contract defined in subregulations (1) and (2) and to the contract summary:
Provided that where any information in the contract as defined in subregulations (1) and (2) is
in conflict with the contract summary, then the contract shall be null and void.
(7) Any term or condition in a contract for the provision of publicly available electronic communications
services other than transmission services used for the provision of machine-to-machine services, even
if agreed to by the consumer, shall be null and void to the extent that it is inconsistent with any
provisions made by or under the Act or the terms and conditions of the general authorisation under
which the service is provided.
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(8) Where internet access services or publicly available interpersonal communications services are
billed on the basis of either time or volume consumption, the providers of such services shall offer
consumers the facility to monitor and control the usage of each of those services. This facility shall
include access to timely information on the level of consumption of services included in a tariff plan:
Provided that providers shall notify consumers before any consumption limit included in their
tariff plan is reached and when a service included in their tariff plan is fully consumed.
(9) The Authority may from time to time:
(a) establish rules requiring providers to notify consumers before any consumption limit included in
their tariff plan is reached, and when a service included in their tariff plan is fully consumed;
(b) require providers to furnish such additional information on the consumption level, and
temporarily prevent further use of the relevant service in excess of a financial or volume limit as
the Authority may determine; and
(c) establish other information requirements to be included in contracts not related to aspects
regulated under this regulation, in particular to address newly emerging issues.
(10) The information referred to in subregulations (1) to (4) and (8), shall also be provided to end-users
that are microenterprises, small enterprises or not-for-profit organisations, unless they have explicitly
agreed to waive all or parts of those provisions.
(11) Without prejudice to the information requirements under this regulation, the consumer shall in all
instances have access to the full contract prior to giving his consent thereto.

Transparency, comparison of offers and publication of information

Implements Article 103 of the EECC [recitals 265, 267, 268, 269 and 270]
Replaces and updates regulation 37 of current SL 399.28
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Cap 413
88. (1) Where providers of internet access services or publicly available interpersonal communication
services make the provision of such services subject to terms and conditions, then such providers shall
ensure that the information referred to in the Ninth Schedule, is published in a clear, comprehensive,
machine-readable manner and in an accessible format for end-users with disabilities in accordance
with European Union law harmonising accessibility requirements for products and services:
Provided that such information shall be updated regularly by such providers:
Provided further that the Authority may specify additional requirements regarding the form in
which such information is to be published, which information shall at the request of the Authority be
supplied to the Authority before its publication. The Authority in specifying any such requirements
concerning end-users with disabilities, shall consult with the Commission for the Rights of Persons with
Disability and such other national competent authorities as it considers appropriate in the
circumstances.
(2) The Authority shall ensure that end-users have access free of charge to at least one independent
comparison tool which enables them to compare and evaluate different internet access services and
publicly available number-based interpersonal communications services, and, where applicable,
publicly available number-independent interpersonal communications services, with regard to:
(a)

prices and tariffs of services provided against recurring or consumption-based direct monetary
payments; and

(b)

the quality of service performance, where minimum quality of service is offered or the
undertaking is required to publish such information pursuant to regulation 89.
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(3) The comparison tool referred to in subregulation (2), shall:
(a)

be operationally independent from the providers of such services, thereby ensuring that those
providers are given equal treatment in search results;

(b)

clearly disclose the owners and operators of the comparison tool;

(c)

set out clear and objective criteria on which the comparison is to be based;

(d)

use plain and unambiguous language;

(e)

provide accurate and up-to-date information and state the time of the last update;

(f)

be open to any provider of internet access services or publicly available interpersonal
communications services, making available the relevant information, and include a broad
range of offers covering a significant part of the market and, where the information presented
is not a complete overview of the market, a clear statement to that effect, before displaying
results;

(g)

provide an effective procedure to report incorrect information;

(h)

include the possibility to compare prices, tariffs and quality of service performance between
offers available to consumers and, where the Authority so requires, between those offers and
the standard offers publicly available to other end-users:

Provided that comparison tools fulfilling the requirements in paragraphs (a) to (h), shall, upon
request by the provider of the tool, be certified by the Authority.
(4) Third parties shall have the right to use free of charge and in open data formats, the information
published by providers of internet access services or publicly available interpersonal communications
services, for the purposes of making available such independent comparison tools referred to in this
regulation.
(5) Providers of internet access services and, or of publicly available number-based interpersonal
communications services, shall distribute public interest information free of charge to existing and new
end-users, where appropriate, by the means that they ordinarily use in their communications with endusers. In such a case, that public interest information shall be provided by the relevant public
authorities in a standardised format and shall, inter alia, cover the following topics:
(a)

the most common uses of internet access services and publicly available number-based
interpersonal communications services to engage in unlawful activities or to disseminate
harmful content, in particular where it may prejudice respect for the rights and freedoms of
others, including infringements of data protection rights, copyright and related rights, and
their legal consequences; and

(b)

the means of protection against risks to personal security, privacy and personal data when
using internet access services and publicly available number-based interpersonal
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communications services.
(6) Providers of internet access services and, or of publicly available number-based interpersonal
communications services, shall notify the Authority of any new service offers and, or tariffs plans or any
changes thereto within one working day from their launch in a format as may be determined by the
Authority.

Quality of service related to internet access services and publicly available interpersonal Implements Article 104 of the EECC [recitals 271 and 272]
communications services
Replaces and updates regulation 39 of current SL 399.28
89. (1) The Authority may require providers of internet access services and of publicly available
interpersonal communications services to publish comprehensive, comparable, reliable, user-friendly
and up-to-date information for end-users on the quality of their services, to the extent that they
control at least some elements of the network either directly or by virtue of a service level agreement
to that effect, and on measures taken to ensure equivalence in access for end-users with disabilities.
(2) The Authority may also require providers of publicly available interpersonal communications
services to inform consumers if the quality of the services they provide depends on any external
factors, such as control of signal transmission or network connectivity. Such information shall, on
request of the Authority, be supplied to the Authority before its publication.
(3) The measures to ensure quality of service shall comply with Regulation (EU) 2015/2120.
(4) The Authority shall specify, taking utmost account of BEREC guidelines, the quality of service
parameters to be measured, the applicable measurement methods, and the content, form and manner
of the information to be published, including possible quality certification mechanisms. Where
appropriate, the parameters, definitions and measurement methods set out in the Tenth Schedule,
shall be used.

Remedies

Based on and replaces current regulation 40 of SL 399.28

90. (1) Any significant continued or frequently recurring discrepancy between the actual performance
of an electronic communications service, other than a number-independent interpersonal
communications service, and the performance indicated in the contract, shall entitle the consumer to
seek remedies including the right to terminate the contract free of cost, and, or receive any
compensation and, or refunds as specified in their contract.
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(2) An undertaking providing connection to publicly available electronic communications services other
than transmission services used for the provision of machine-to-machine services, shall establish and
operate appropriate and reasonable compensation and, or refund schemes to allow for the
reimbursement of payments and compensation for any loss incurred by a consumer where contracted
service quality levels or terms and conditions are not met by any such undertaking for reasons that are
not attributable to the consumer:
Provided that such compensation and, or refund arrangements shall not apply in cases of force
majeure:
Provided further that the Authority may, having regard to the nature of services and
complaints, provide for any such measures as it may consider necessary to ensure the effectiveness of
such schemes including minimum criteria to be complied with by any such undertakings.

Contract duration and termination

Implements Article 105 of the EECC [recitals 263, 273, 274, 275 and 276]
Replaces and updates regulation 35 of current SL 399.28

91. (1) Notwithstanding any provision of a contract entered into with an undertaking, an end-user shall
in accordance with the provisions of this regulation, have the right at any time, to terminate the said
contract through simple means acceptable to the Authority.
(2) Where an end-user decides to unilaterally terminate a contract prior to the expiry of the initial
contractual period:
(a)

any advance notice period in the contract requiring the end-user to inform the undertaking
concerned about his intention to terminate the service shall not exceed one month;

(b)

any applicable charges due by the end-user for terminating the service prior to the expiry of
the initial contractual period shall be proportionate and reasonable:

Provided that the Authority shall take such measures as it considers necessary to ensure the
effective application of the provisions of this subregulation.
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(3) The Authority shall take such measures as it considers necessary to ensure that:
(a)

conditions and procedures for contract termination are simple and do not act as a disincentive
to changing a service provider;

(b)

contracts concluded between consumers and providers of publicly available electronic
communications services other than number-independent interpersonal communications
services and other than transmission services used for the provision of machine-to-machine
services, do not mandate a commitment period longer than twenty four months, which period
may be shortened by the Authority. In doing so the Authority shall ensure that there is always
applicable a maximum contractual commitment period:

Provided that any such requirement shall not apply to the duration of an instalment contract
where the consumer has agreed in a separate contract to instalment payments exclusively for
deployment of a physical connection, in particular to very high capacity networks:
Provided further that an instalment contract for the deployment of a physical connection shall
not include terminal equipment, such as a router or modem, and shall not preclude consumers from
exercising their rights under this regulation.
(4) Subregulation (3), shall also apply to end-users that are microenterprises, small enterprises or notfor-profit organisations, unless they have explicitly agreed to waive those provisions.
(5) Where a contract or national law provides for automatic prolongation of a fixed duration contract
for electronic communications services other than number-independent interpersonal communications
services and other than transmission services used for the provision of machine-to-machine services,
then after such prolongation, end-users may terminate the contract at any time by giving thirty days
prior notice and without incurring any costs except the charges for receiving the service during the
notice period:
Provided that before the contract is automatically prolonged, providers shall inform end-users,
in a prominent and timely manner and on a durable medium, of the end of the contractual
commitment and of the means by which to terminate the contract. In doing so providers shall give endusers best tariff advice relating to their services. Providers shall provide end-users with best tariff
information at least annually:
Provided further that the Authority may from time to time issue guidelines to providers on the
provision of best tariff advice and information related to their services.
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(6) Where in accordance with regulations 92 and 96(2) an end-user chooses to retain any bundled
terminal equipment, any compensation due by the end-user shall not exceed its pro rata temporis
value as agreed at the moment of the conclusion of the contract or the remaining part of the service
fee until the end of the contract, whichever is the smaller:
Provided that the provider shall lift any condition on the use of that terminal equipment on
other networks free of charge at the latest upon payment of compensation or at an earlier stage as
may be specified by the Authority.

Modification of contractual conditions by providers and rights of end-users.

Implements Article 105 of the EECC [recitals 263, 273, 274, 275 and 276]
Replaces and updates regulation 35 of current SL 399.28

92. (1) End-users shall have the right to terminate their contract without incurring any further costs
upon notice of changes in the contractual conditions proposed by the provider of publicly available
electronic communications services other than number-independent interpersonal communications
services, unless the proposed changes are:
(a)

exclusively to the benefit of the end-user;

(b)

are of a purely administrative nature and have no negative effect on the end-user; or

(c)

are directly imposed by European Union or national law.

(2) Providers shall notify end-users at least thirty days in advance of any change in the contractual
conditions in a clear and comprehensible manner and on a durable medium. Where applicable,
providers shall simultaneously inform end-users of their right to terminate the contract without
incurring any further costs if they do not accept the new conditions, which right shall be exercisable
within thirty days from notification of the change in contractual conditions by the provider.
(3) Providers shall notify the Authority in writing, prior to notification to its end-users, in a timely
manner as may be specified by the Authority, of any proposed modifications to the contractual
conditions.
(4) The Authority may, upon a written request by any such provider, made in accordance with any
requirements laid down by the Authority, in cases where the proposed modifications to the contractual
conditions are manifestly of benefit to all end-users to that service, exempt that provider from the
requirement onerous on it to grant its end-users the right to terminate the contract in accordance with
this regulation.
(5) The Authority may determine the format, content and the manner of the notification required
under this regulation and may increase the aforesaid period of thirty days referred to in subregulation
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(2) to a period of not more than ninety days.

Rights applicable to certain end-users.

Implements Article 105(7) of the EECC

93. As far as transmission services used for machine-to-machine services are concerned, the rights
mentioned in regulations 91(6) and 92(1), shall benefit only end-users that are consumers,
microenterprises, small enterprises, and not-for-profit organisations.

Provider switching and number portability

Implements Article 106 of the EECC [recitals 277, 278, 279, 280, 281 and 282]
Replaces and updates current regulation 47 of SL 399.28

94. (1) In the case of switching between providers of internet access services, the providers concerned
shall provide the end-user with adequate information before and during the switching process, and
shall ensure continuity of the internet access service, unless this is technically not feasible.
(2) The receiving provider shall ensure that the activation of the internet access service occurs within
the shortest possible time on the date and within the timeframe expressly agreed with the end-user,
whereas the transferring provider shall continue to provide its internet access service on the same
terms until the receiving provider activates its internet access service.
(3) Loss of internet access service during the switching process shall not exceed one working day.
(4) The Authority shall take such measures as it considers necessary to ensure the efficiency and
simplicity of the switching process for the end-user. In doing so the Authority may require undertakings
to comply with such measures as the Authority may by decision establish.
(5) End-users subscribed to voice communications services with numbers from the national numbering
plan may request that they retain their numbers, independently of the undertaking providing the
service, in accordance with Part C of the Sixth Schedule.
(6) Where an end-user subscribed to a voice communications service terminates a contract, that enduser shall retain the right to request to port a number from the national numbering plan to another
provider for a minimum of one month after the date of termination, unless that right is renounced by
the aforesaid end-user.
(7) The pricing among providers related to the provision of number portability shall be cost-oriented,
and no direct charges shall be applied to end-users.
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(8) The porting of numbers and their subsequent activation shall be carried out within the shortest
possible time on the date explicitly agreed with the end-user:
Provided that an end-user who has concluded an agreement to port a number to a new
provider, shall have that number activated within one working day from the date agreed with that enduser:
Provided further in the case of failure of the porting process, the transferring provider shall
reactivate the number and related services of the end-user until the porting is successful. The
transferring provider shall continue to provide its services on the same terms and conditions until the
services of the receiving provider are activated. In any event, the loss of service during the process of
provider switching and the porting of numbers shall not exceed one working day.
(9) Operators whose access networks or facilities are used by either the transferring provider or the
receiving provider, or both, shall ensure that there is no loss of service that would delay the switching
and porting process.
(10) The receiving provider shall lead the switching and porting processes set out in subregulations (1)
to (4), (8) and (9), and both the receiving and transferring providers shall cooperate in good faith:
Provided that such providers shall not delay or abuse the switching and porting processes, nor
shall they port numbers or switch end-users without the explicit consent of the end-users concerned:
Provided further that the contracts of the end-users with the transferring provider shall be
terminated automatically upon conclusion of the switching process.
(11) The Authority may establish the details of the switching and porting processes, taking into account
national provisions on contracts, technical feasibility and the need to maintain continuity of service to
the end-users. In establishing such details the Authority shall include, where technically feasible, a
requirement for the porting to be completed through over-the-air provisioning, unless an end-user
requests otherwise.
(12) The Authority shall take such appropriate measures as it may consider necessary to ensure that
end-users are adequately informed and protected throughout the switching and porting processes and
are not switched to another provider without their consent.
(13) A transferring provider shall refund, upon the request of a consumer using a pre-paid service, any
remaining credit to that consumer. Such refund may be subject to a fee only if provided for in the
contract between the transferring provider and the consumer:
Provided that any such fee shall be proportionate and commensurate with the actual costs
incurred by the transferring provider in offering the refund.
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Cap. 418.
(14) The Authority shall establish such rules as it may consider appropriate in relation to the sanctions
that may be imposed in accordance with Part VI of the Malta Communications Authority Act in the case
of the failure of a provider to comply with the obligations laid down in this regulation, including in
relation to delays in, or abuses of, porting by or on behalf of a provider.
(15) The Authority shall establish such rules as it may consider appropriate on the award of
compensation of end-users by their providers, in an easy and timely manner where such providers fail
to comply with the obligations laid down in this regulation, as well as in the case of delays in, or abuses
of, porting and switching processes, and missed service and installation appointments.
(16) In addition to the information required under the Eighth Schedule, the Authority shall take such
measures as it considers necessary to ensure that providers adequately inform their end-users about
their rights to compensation as provided for in subregulations (14) and (15).

Billing

Replaces and is based on regulation 38 of current SL 399.28

95. (1) Providers of publicly available electronic communications services, shall not issue any bill to an
end-user unless every amount stated in that bill represents and does not exceed the true extent of any
such service actually provided to the end-user in question. Such providers shall retain any records as
may be specified by the Authority for the purpose of establishing compliance this regulation.
(2) The Authority may by decision establish rules to be complied with by providers of publicly available
electronic communications services in order to ensure that bills issued are clear, comprehensive and
easily accessible. In doing so the Authority shall have regard to the need to reconcile the rights of endusers receiving itemised bills with the right of privacy of calling end-users and called end-users.

Bundled offers

Implements Article 107 of the EECC [recital 283] - New
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96. (1) If a bundle of services, or a bundle of services and terminal equipment offered to a consumer
comprises at least an internet access service or a publicly available number-based interpersonal
communications service, then regulations 87(3), 88(1), 91, 92 and 94(1) to (4) shall apply to all
elements of the bundle including, mutatis mutandis, those not otherwise covered by those provisions.

Regulation 96 introduces new provisions for consumers of bundled services (i.e. a contract that includes
more than one service, such as a landline, broadband, pay TV and/or mobile service). It provides
consumers greater protection in relation to the purchase of bundled products by mandating that,
where services are provided in a bundle and where the bundle includes at least one internet access
service’ or a ‘publicly available number-based interpersonal communication service’, the following
norms shall apply to all elements of that bundle:
•

contact information requirements set out in Article 102(3) of the EECC [regulation 87(3)];

•

transparency requirements set out in Article 103(1) of the EECC [regulation 88(1)];

•

contract duration and termination requirements set out in Article 105 of the EECC [regulation 91
and 92]; and

•

switching rules set out in article 106(1) [regulation 94(1) to (4)].

(2) Where the consumer has, under European Union law, or national law, a right to terminate any Where the consumer has the right to terminate one element of a bundle before the end of a contract
element of the bundle as referred to in subregulation (1) before the end of the agreed contract term date, for example due to lack of conformity with the contract or a failure to supply, the EECC requires
because of a lack of conformity with the contract or a failure to supply, then the consumer may that the consumer must be able to cancel all elements of the bundle.
terminate the contract with respect to all elements of the bundle.
(3) Any subscription to additional services or terminal equipment provided or distributed by the same
provider of internet access services or of publicly available number-based interpersonal
communications services, shall not extend the original duration of the contract to which such services
or terminal equipment are added, unless the consumer expressly agrees otherwise when subscribing to
the additional services or terminal equipment.
(4) Subregulations (1) and (3) shall also apply to end-users that are microenterprises, small enterprises,
or not-for-profit organisations, unless such end-users have explicitly agreed to waive all or parts of
those provisions.
(5) Subregulation (1) shall also apply to the regulations under this Part.

Availability of services

Implements Article 108 of the EECC
Replaces and updates regulation 51 of current SL 399.28

97. (1) Providers of voice communications services and internet access services provided over public
electronic communications networks shall take all necessary measures to ensure the fullest possible
availability of such services in the event of catastrophic network breakdown or in cases of force
majeure.
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(2) Providers of voice communications services shall take all such measures to ensure uninterrupted
access to emergency services and uninterrupted transmission of public warnings.
(3) The Authority may specify obligations to be complied with by any such providers referred to in this
regulation in ensuring compliance with this regulation.

Equivalent access and choice for end-users with disabilities

Implements Article 111 of the EECC [recitals 296, 297 and 298]
Replaces and updates regulation 41 of current SL 399.28

98. (1) The Authority shall specify requirements to be met by providers of publicly available electronic
communications services to ensure that end-users with disabilities:
(a)

have access to electronic communications services, including the related contractual
information provided pursuant to regulation 87, equivalent to that enjoyed by the majority
of end-users; and

(b)

benefit from the choice of undertakings and services available to the majority of end-users.

(2) In taking the measures referred to in subregulation (1), the Authority shall encourage compliance
with the relevant standards or specifications laid down in accordance with regulation 26.

Directory enquiry services

Implements Article 112 of the EECC [recitals 299, 300, 301 and 302]
Replaces and updates regulation 42 of current SL 399.28

99. (1) All providers of voice communications services which attribute numbers from a numbering plan,
shall comply with all reasonable requests to make available, for the purposes of the provision of
publicly available directory enquiry services and directories, the relevant information in an agreed
format, on terms which are fair, objective, cost oriented and non-discriminatory.
(2) The Authority may impose such obligations and conditions as it considers necessary on
undertakings that control access to end-users, for the provision of directory enquiry services, in
accordance with regulation 48. Such obligations and conditions shall be objective, equitable, nondiscriminatory and transparent.
(3) No regulatory restrictions which prevent end-users in one Member State from accessing directly the
directory enquiry service in another Member State by voice call or SMS, shall be maintained. Where
necessary the Authority shall take appropriate measures to ensure such access in accordance with
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regulation 83.
(4) This regulation shall apply subject to the prior approval of the end-user and any other requirements
of European Union law on the protection of personal data and privacy.

Interoperability of car radio and consumer radio receivers and consumer digital television equipment

Implements Article 113 of the EECC [recitals 303, 304, 305, 306 and 307]
Replaces and updates to regulation 84 and 85 of current SL 399.28

100. (1) The Authority shall ensure the interoperability of car radio receivers and consumer digital
television equipment in accordance with the Eleventh Schedule.
(2) The Authority may adopt measures to ensure the interoperability of other consumer radio
receivers, while limiting the impact on the market for low-value radio broadcast receivers and ensuring
that such measures are not applied to products where a radio receiver is purely ancillary, such as
smartphones, and to equipment used by radio amateurs.
(3) The Authority shall encourage providers of digital television services to ensure, where appropriate,
that the digital television equipment that they provide to their end-users is interoperable in accordance
with the Eleventh Schedule so that, where technically feasible, the digital television equipment is
reusable with other providers of digital television services:
Provided that digital television equipment which complies with harmonised standards the
references of which have been published in the Official Journal of the European Union, or with parts
thereof, shall be considered to comply with the requirement of interoperability set out in subregulation
(4) covered by those standards or parts thereof.
SL 549.89.
(4) Without prejudice to regulation 5(2) of Waste Management (Electrical and Electronic Equipment)
Regulations, the Authority shall ensure that, upon termination of their contract, end-users have the
possibility to return the digital television equipment through a free and easy process, unless the
provider demonstrates that it is fully interoperable with the digital television services of other
providers, including those to which the end-user has switched.

‘Must carry’ obligations

Implements Article 114 of the EECC [recitals 308, 309 and 310]
Replaces and updates regulation 49 of current SL 399.28
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101. (1) The Authority may impose reasonable ‘must carry’ obligations for the transmission of specified
radio and television broadcast channels and related complementary services, in particular accessibility
services to enable appropriate access for end-users with disabilities and data supporting connected
television services and EPGs, on undertakings operating in Malta, providing electronic communications
networks and services used for the distribution of radio or television broadcast channels to the public,
where a significant number of end-users of such networks and services use them as their principal
means to receive radio and television broadcast channels:
Provided that the Authority shall impose such obligations where it considers that this is
necessary to meet general interest objectives as are defined in accordance with national law and are
proportionate and transparent.
(2) The Authority shall review ‘must carry’ obligations by not later than 21 December 2024 and
thereafter every five years.
(3) Neither subregulation (1) nor regulation 46(2) shall prejudice the ability of the Authority to
determine appropriate remuneration, if any, in respect of measures taken in accordance with this
regulation while ensuring that, in similar circumstances, there is no discrimination in the treatment of
providers of electronic communications networks and services:
Provided that where the Authority provides for any such remuneration, it shall do so in a
proportionate and transparent manner and shall before doing so, determine and make public the
criteria for calculating such remuneration.

Provision of additional facilities

Implements Article 115 of the EECC [recital 311]
Replaces and updates regulation 46 of current SL 399.28

102. (1) Without prejudice to regulation 75(2), the Authority may require all providers of internet
access services or publicly available number-based interpersonal communications services to make
available free of charge all or part of the additional facilities listed in Part B of the Sixth Schedule,
subject to technical feasibility, as well as all or part of the additional facilities listed in Part A of the Sixth
Schedule.
(2) When applying subregulation (1), the Authority may go beyond the list of additional facilities in
Parts A and B of the Sixth Schedule in order to ensure a higher level of consumer protection.
(3) The Authority may waive the application of subregulation (1) in all or part of Malta if it considers,
after taking into account the views of interested parties, that there is sufficient access to those
facilities.
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PART XIII
PROTECTION OF PRIVACY

Interpretation

Replaces and updates regulation 57 (Part VIII) of current SL 399.28

Cap. 586.
103. (1) Unless otherwise stated in this Part, the definitions in the Act and in the Data Protection
Act shall apply.
(2) In this Part unless the context otherwise requires:
"the Commissioner" means the Information and Data Protection Commissioner;
"communication" means any information exchanged or transmitted between a finite number of
parties by means of a publicly available electronic communications service. This does not include
any information conveyed as part of a broadcasting service to the public over a public electronic
communications network except to the extent that the information can be related to the
identifiable subscriber or user receiving the information;
Cap. 586.
"consent" means consent by a subscriber or user and corresponds to the consent given by a data
subject in accordance with the provisions of the Data Protection Act;
"emergency access numbers" means such numbers as are established in accordance with the Act
or any regulations made thereunder to ensure the access of all users to emergency services; and
"location data" means any data processed in a public electronic communications network or by a
public electronic communications service, indicating the geographic po sition of the terminal
equipment of a user of a publicly available electronic communications service.

Obligation to inform

Replaces and updates regulation 58 (Part VIII) of current SL 399.28

104. An undertaking which provides publicly available electronic communications services shall
inform subscribers and, if possible, users about the existence of any situations allowing the
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contents of communications to be unintentionally made known to persons who are not party to
them.

Presentation and restriction of calling and connected line identification

Replaces and updates regulation 59 (Part VIII) of current SL 399.28

105. (1) Where presentation of calling-line identification is offered, the undertaking which
provides publicly available electronic communications services shall ensure that:
(a)

the calling user shall have the possibility, using a simple means and free of charge, of
preventing the presentation of the calling-line identification on a per call basis. The
calling subscriber shall have this possibility on a per line basis;

(b)

the called subscriber shall have the possibility, using a simple means and free of
charge for reasonable use of this function, of preventing the presentation of the
calling line identification of incoming calls;

(c)

where the calling line identification is presented prior to the call being established,
the undertaking which provides publicly available electronic communications services
shall ensure that the called subscriber shall have the possibility, using a simple means,
of rejecting incoming calls where the presentation of the calling line identification has
been prevented by the calling user or subscriber.

(2) Where presentation of connected line identification is offered, the undertaking which
provides publicly available electronic communications services shall ensure that the called
subscriber shall have the possibility, using a simple means and free of charge, of preventing the
presentation of the connected line identification to the calling user.
(3) The provisions of subregulation (1)(a) shall also apply with regard to calls to other countries,
whereas the provisions of subregulations (1)(b) and (c) and (2) shall apply to incoming calls
originating in other countries.
(4) Where the presentation of calling or connected line identification is available, the undertaking
which provides publicly available electronic communications services or the undertaking which
provides a public electronic communications network shall inform subscribers and users of the
existence of such services as well as of the possibilities referred in subregulations (1) and (2).
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(5) Subregulations (1) and (3) shall not apply when a law specifically provides for measures to
restrict the scope of such rights and obligations where such restrictions constitute a necessary,
appropriate and proportionate measure required in the interest of:
(a)

national security;

(b)

defence;

(c)

public security;

(d)

the prevention, investigation, detection and prosecution of criminal or administrative
offences, or of breach of ethics for regulated professions;

(e)

an important economic or financial interest including monetary, budgetary and taxation
matters;

(f)

a monitoring, inspection or regulatory function connected, even occasionally, with the
exercise of official authority referred to in paragraphs (c), (d) and (e); or

(g)

the protection of the subscriber or user or of the rights and freedoms of others.

Exceptions

Replaces and updates regulation 59 (Part VIII) of current SL 399.28

106. (1) An undertaking which provides a public electronic communications network and, or a
publicly available electronic communications service shall override anything done to prevent the
presentation of the identity of a calling line where:
(a)

a subscriber has requested the tracing of malicious or nuisance calls received on his
line, and

(b)

such an undertaking is satisfied that such action is necessary and expedient for the
purposes of tracing such calls:

Provided that the data containing the identification of the calling subscriber sha ll be stored
and made available by the aforesaid undertaking to the competent authority in accordance with
the relevant legislation:
Provided further that the aforesaid undertaking shall abide with any decision that the
Authority may from time to time issue where the Authority considers that the aforesaid
undertaking has not taken adequate measures in accordance with the requirements of this
regulation.
(2) The overriding of the elimination of the presentation of the calling line identification in
accordance with subregulation (1) may only be provided for the duration of the period during
which the malicious or nuisance calls take place.
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(3) A request under this regulation shall be made in writing and shall include such information as
may be necessary for the processing of the request. In cases of urgency a verbal request may be
made provided a written request is sent within twenty-four hours of the request made verbally.
(4) An undertaking which provides publicly available electronic communication s services shall
override the elimination of the presentation of calling line identification and the temporary
denial or absence of consent of a subscriber or user for the processing of location data, on a per
line basis, for calls made to emergency access numbers for the purpose of responding to such
calls.

Termination of unwanted automatic call forwarding

Replaces and updates regulation 61 (Part VIII) of current SL 399.28

107. (1) An undertaking which provides a public electronic communications net work and, or
publicly available electronic communications services shall ensure that any subscriber has the
possibility, using a simple means and free of charge, of stopping automatic call forwarding by a
third party to the terminal of that subscriber’s without delay.
(2) For the purpose of this regulation, the undertaking providing publicly available electronic
communications services to the third party referred to in subregulation (1) shall comply with any
reasonable requests made by the undertaking referred to in subregulation (1).

Application

Replaces and updates regulation 62 (Part VIII) of current SL 399.28

108. Regulations 105, 106 and 107 shall apply to subscriber lines connected to digital exchanges,
and where technically possible and if it does not require a disproportionate economic effort, to
subscriber lines connected to analogue exchanges.

Compensation for loss or damages resulting from failure to comply with these regulations

Replaces and updates regulation 63 (Part VIII) of current SL 399.28

109. (1) A person who suffers any loss or damage because of any contravention of any
regulations under this Part by any other person shall be entitled to take action before the
competent court or tribunal however so described seeking compensation from that other person
for that loss or damage.
Cap. 586.
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(2) The period of limitation provided for in article 30(4) of the Data Protection Act shall apply to
an action under subregulation (1).
Advice and request that the Authority exercises its enforcement functions

Replaces and updates regulation 64 (Part VIII) of current SL 399.28

110. (1) The Authority may request the advice of and where appropriate shall consult with the
Commissioner in the exercise of any of its functions under this Part .
(2) Where it is alleged or proven that any of the provisions under this Part have been
contravened, the Commissioner or any aggrieved person may request the Authority to investigate
and, or exercise its enforcement functions as it may deem necessary in respect of that
contravention:
Provided that nothing in this regulation shall be interpreted as a limitation on the
discretionary powers of the Authority.

PART XIV
MISCELLANEOUS

Publication of Information

Based on Article 120 of the EECC [Recitals 312 and 313] and regulations 80 and 81 of current SL 399.28.

111. (1) The Authority shall ensure that all relevant information on rights, conditions,
procedures, charges, fees and decisions concerning general authorisations, rights of use and
rights to install facilities is published and kept up to date in an appropriate manner in order to
provide easy access to that information for all interested parties.
(2) Where information referred to in subregulation (1) is held at different levels of gover nment,
including other public authorities, in particular information regarding procedures and conditions
on rights to install facilities, the Authority shall make all reasonable efforts, having regard to the
costs involved, to create a user-friendly overview of all such information, including information
on the relevant levels of government and the responsible public authorities, in order to facilitate
applications for rights to install facilities.
(3) The Authority shall ensure that the specific obligations imposed on undertakings under the
Act and these regulations are published and that the specific product and service, and
geographical markets are identified. Subject to the need to protect commercial confidentiality,
the Authority shall ensure that up-to-date information is made publicly available in a manner that
guarantees all interested parties easy access to that information.
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(4) The Authority shall provide the European Commission with the information published in
accordance with this regulation.

Legal interception

Replaces regulation 86 of current SL 399.28

112. (1) The Authority shall define the technical and operational requirements necessary to
enable legal interception of electronic communications by the competent authorities in
accordance with any law allowing and regulating such legal interception:
Provided that in doing so the Authority shall give reasons for the technical and operational
requirements it defines and shall seek to ensure that any expenses that undertakings may have
to incur in order to meet any requirements it establishes are reasonable and justified.
(2) An undertaking shall, at its expense, comply with such requirements as may be defined by the
Authority under subregulation (1):
Provided that the Authority may introduce a mechanism for the sharing of the cost of
interception obligations where the Authority considers this to be appropriate.
(3) A cost sharing mechanism and any associated fund established under subregulation (2) may
be administered directly by the Authority or a body independent from the contributors and
beneficiaries, under the supervision of the Authority:
Provided that any cost sharing mechanism based on a fund shall respect the principles of
transparency, non-discrimination and proportionality.
(4) Undertakings which are required to contribute to any fund established under subregulation
(2) shall do so in accordance with any cost sharing mechanism as may be established by the
Authority.

Interpretation of regulations made under the Telecommunications (Regulation) Act, and still in force

Replaces regulation 89 of current SL 399.28

Act XXXIII of 1997.
113. Those regulations made under the Telecommunications (Regulation) Act and which are still
in force, shall be interpreted in accordance with the provisions of the Telecommunications
(Regulation) Act as in force prior to the coming into force of the Communications Laws
(Amendment) Act, 2004.
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Compliance

Replaces regulation 90 of current SL 399.28

114. (1) The Authority shall ensure compliance with the provisions of these regulations and may,
for this purpose and for the carrying into effect of any provisions of these regulations, issue any
decisions it may consider to be necessary in this regard.
(2) A person shall in all instances comply with any decision of the Authority issued under these
regulations notwithstanding any dispute, appeal or any legal proceedings contemplated or
commenced in relation to the said decision.
(3) A person who fails to comply with any decision issued by the Authority under these
regulations shall be considered to have acted in breach of these regulations.

Interest in event of late payment of sums due

Replaces regulation 91 of current SL 399.28

115. Without prejudice to any enforcement action that the Authority is entitled to take in
accordance with the Act and any other law it is entitled to enforce, if an undertaking fails to pay
to the Authority any sum due by or under these regulations, interest at the rate of eight percent
per annum shall accrue as from the date when any such sum falls due.

Sanctions

Replaces regulation 92 of current SL 399.28

Cap. 418.
116. Unless otherwise prescribed in these regulations, the Authority may, in accordance with the
provisions of Part VI of the Malta Communications Authority Act, impose such sanctions and take
such enforcement measures, however so described, as it may consider appropriate in accordance
with the aforesaid Act, upon any person who acts in breach of any provision of these regulations.
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Draft Regulations (Schedules)

Explanatory Notes

FIRST SCHEDULE
(Regulation 7)

Annex I of the EECC

LIST OF CONDITIONS WHICH MAY BE ATTACHED TO GENERAL AUTHORISATIONS, RIGHTS OF USE
FOR RADIO SPECTRUM AND RIGHTS OF USE FOR NUMBERING RESOURCES
Note: This Schedule provides the maximum list of conditions which may be attached to general
authorisations for electronic communications networks and services, except number -independent
communications services (Part A); electronic communications networks (Part B); electronic
communications services, except number-independent interpersonal communications services
(Part C); rights of use for radio spectrum (Part D); and rights of use of numbering resources (Part
E).

Part A. General conditions which may be attached to a general authorisation
1. Administrative charges in accordance with regulation 12.
Cap. 586,
S.L. 586.01.
2. Personal data and privacy protection specific to the electronic communications sector in
accordance with the Data Protection Act, the Processing of Personal Data (Electronic
Communications Sector) Regulations and Part XIII of these regulations.
3. Information to be provided under a notification procedure in accordance with regulation 5 and
for other purposes as included in regulation 16.
4. Enabling of legal interception by competent national authorities in accordance with Regulation
(EU) 2016/679, the Data Protection Act, the Processing of Personal Data (Electronic
Communications Sector) Regulations and Part XIII of these regulations.
5. Terms of use for communications from public authorities to the general public for warning the
public of imminent threats and for mitigating the consequences of major catastrophes.
6. Terms of use during major disasters or national emergencies to ensure communi cations
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between emergency services and authorities.
7. Access obligations other than those provided for in regulations 7 and 8 applying to
undertakings providing electronic communications networks or services.
8. Measures designed to ensure compliance with the standards or specifications referred to in
regulation 26.
9. Transparency obligations on providers of public electronic communications networks providing
publicly available electronic communications services to ensure end-to-end connectivity, in
conformity with the objectives and principles set out in article 4 of the Act, and where
necessary and proportionate, access by the Authority to such information needed to verify the
accuracy of such disclosure.

Part B. Specific conditions which may be attached to a general authorisation for the provision of
electronic communications networks
1. Interconnection of networks in accordance with the Act and these regulations.
2. "Must carry" obligations in conformity with the Act and these regulations.
3. Measures for the protection of public health against electromagnetic fields caused by
electronic communications networks in accordance with European Union law, taking utmost
account of Recommendation 1999/519/EC.
4. Maintenance of the integrity of public electronic communications networks in accordance with
the Act and these regulations including conditions to prevent electromagnetic interference
between electronic communications networks and, or services in accordance with Directive
2014/30/EU.
Cap. 586,
S.L. 586.01.
5. Security of public networks against unauthorised access in accordance with the Data Protection
Act, the Processing of Personal Data (Electronic Communications Sector) Regulations, and Part XIII of
these regulations.
6. Conditions for use of radio spectrum in accordance with Article 7(2) of Directive 2014/53/EU
where such use is not made subject to the granting of individual rights of use in accordance
with article 37(1) and (2) of the Act, and regulation 35.
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Part C. Specific conditions which may be attached to a general authorisation for the provision of
electronic communications services, except number-independent interpersonal communications
services.
1. Interoperability of services in accordance with the Act and these regulations.
2. Accessibility by end-users of numbers from the national numbering plan, numbers from the
Universal International Free phone Numbers (UIFN), and, where technically and economically
feasible, from numbering plans of other Member States, and conditions in accordance with the
Act and these regulations.
3. Consumer protection rules specific to the electronic communications sector.
Cap. 426,
Cap. 350.
4. Restrictions in relation to the transmission of illegal content, in accordance with the Electronic
Commerce Act, and restrictions in relation to the transmission of harmful content in
accordance with Parts IIIB and IIIC of the Broadcasting Authority Act.

Part D. Conditions which may be attached to rights of use for radio spectrum
1. Obligation to provide a service or to use a type of technology within the limits of Part V of the
Act and regulation 32 including where appropriate, coverage and quality of service
requirements.
2. Effective and efficient use of radio spectrum in accordance with the Act and these regulatio ns.
3. Technical and operational conditions necessary for the avoidance of harmful interference and
for the protection of public health against electromagnetic fields, taking utmost account of
Recommendation 1999/519/EC where such conditions are different from those included in the
general authorisation, of the radiation emission standards adopted and published by ICNIRP or
by a public authority which at law is responsible for the adoption of any such standards, or
with any other appropriate standard as may be specified at law
4. Maximum duration in conformity with regulation 36, subject to any changes in the Frequency
Plan.
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5. Transfer or leasing of rights at the initiative of the rights holder and conditions for such
transfer in accordance with the Act and these regulations.
6. Fees for rights of use in accordance with regulation 31.
7.

Any commitments which the undertaking obtaining the rights of use has made in the
framework of an authorisation or authorisation renewal process prior to the authorisation
being granted or, where applicable, to the invitation for applications for rights of use.

8. Obligations to pool or share radio spectrum or allow access to radio spectrum for other users
in specific regions or at national level.
9. Obligations under relevant international agreements relating to the use of radio spectrum
bands.
10. Obligations specific to an experimental use of radio spectrum bands.

Part E. Conditions which may be attached to rights of use for numbering resources
1. Designation of service for which the number shall be used, including any requirements linked
to the provision of that service and, for the avoidance of doubt, tariff principles and maximum
prices that can apply in the specific number range for the purposes of ensuring consumer
protection in accordance with article 4(1)(d) of the Act.
2. Effective and efficient use of numbering resources in accordance with the Act and these
regulations.
3.

Number portability requirements in accordance with the Act and these regulations.

4. Obligation to provide public directory end-user information for the purposes of regulation 99.
5. Maximum duration in accordance with regulation 81, subject to any changes in the national
numbering plan.
6. Transfer of rights at the initiative of the rights holder and conditions for such transfer in
accordance with the Act and these regulations, including any condition that the right of use
for a number be binding on all undertakings to which the rights are transferred.
7. Fees for rights of use in accordance with regulation 82.
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8. Any commitments which the undertaking obtaining the rights of use has made in the course of
a competitive or comparative selection procedure.
9. Obligations under relevant international agreements relating to the use of numbers.
10. Obligations concerning the extraterritorial use of numbers, when permissible by the Authority,
to ensure compliance with consumer protection and other number-related rules in other
countries.

SECOND SCHEDULE
ANNEX II of the EECC
[Regulations 50(1) and 48(2)]

CONDITIONS FOR ACCESS TO DIGITAL TELEVISION AND RADIO SERVICES BROADCAST
TO VIEWERS AND LISTENERS IN THE EUROPEAN UNION.

Part A. Conditions for conditional access systems to be applied in accordance with regulation
50(1)
In relation to conditional access to digital television and radio services broadcast to viewers and
listeners in the European Union, irrespective of the means of transmission, the Authority shall, in
conjunction with other competent authorities, ensure in accordance with regula tion 50 that the
following conditions apply:
1. All undertakings providing conditional access services, irrespective of the means of
transmission, which provide access services to digital television and radio services and the
access services of which broadcasters depend on to reach any group of potential viewers or
listeners are to:
1.1

offer to all broadcasters, on a fair, reasonable and non-discriminatory basis compatible
with European Union competition law, technical services enabling the broadcasters’
digitally-transmitted services to be received by viewers or listeners authorised by
means of decoders administered by the service operators, and comply with European
Union competition law, and

1.2

keep separate financial accounts regarding their activity as conditional access
providers.
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2. When granting licences to manufacturers of consumer equipment, holders of industrial
property rights to conditional access products and systems are to ensure that this is done on
fair, reasonable and non-discriminatory terms. Taking into account technical and commercial
factors, holders of rights are not to subject the granting of licences to conditions prohibiting,
deterring or discouraging the inclusion in the same product of:
2.1. a common interface allowing connection with several other access systems, or
2.2. means specific to another access system, provided that the licensee complies with the
relevant and reasonable conditions ensuring, as far as that licensee is concerned, the
security of transactions of conditional access system operators.
Part B. Other facilities to which conditions may be applied under regulation 48(2)(c)
1.

Access to application program interfaces (APIs);

2.

Access to electronic programme guides (EPGs).

THIRD SCHEDULE
ANNEX III of the EECC
(Regulation 62)

CRITERIA FOR THE DETERMINATION OF WHOLESALE VOICE TERMINATION RATES
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Principles, criteria and parameters for the determination of rates for wholesale voice termination on
fixed and mobile markets referred to in Article 75(1) of the Electronic Communications Code:
(a)

rates shall be based on the recovery of costs incurred by an efficient operator; the evaluation of
efficient costs shall be based on current cost values; the cost methodology to calculate efficient
costs shall be based on a bottom-up modelling approach using long-run incremental trafficrelated costs of providing the wholesale voice termination service to third parties;

(b)

the relevant incremental costs of the wholesale voice termination service shall be determined
by the difference between the total long-run costs of an operator providing its full range of
services and the total long-run costs of that operator not providing a wholesale voice
termination service to third parties;

(c)

only those traffic-related costs which would be avoided in the absence of a wholesale voice
termination service being provided shall be allocated to the relevant termination increment;

(d)

costs related to additional network capacity shall be included only to the extent that they are
driven by the need to increase capacity for the purpose of carrying additional wholesale voice
termination traffic;

(e)

radio spectrum fees shall be excluded from the mobile voice termination increment;

(f)

only those wholesale commercial costs shall be included which are directly related to the
provision of the wholesale voice termination service to third parties;

(g)

all fixed network operators shall be considered to provide voice termination services at the
same unit costs as the efficient operator, regardless of their size;

(h)

for mobile network operators, the minimum efficient scale shall be set at a market share not
below 20 %;

(i)

the relevant approach for asset depreciation shall be economic depreciation; and

(j)

the technology choice of the modelled networks shall be forward looking, based on an IP core
network, taking into account the various technologies likely to be used over the period of
validity of the maximum rate; in the case of fixed networks, calls shall be considered to be
exclusively packet switched.

FOURTH SCHEDULE
[Regulation 63(1)]

ANNEX IV of the EECC

CRITERIA FOR ASSESSING CO-INVESTMENT OFFERS
When assessing a co-investment offer pursuant to regulation 63(1), the Authority shall verify whether
the following criteria have at a minimum been met. The Authority may consider additional criteria to the
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extent they are necessary to ensure accessibility of potential investors to the co-investment, in light of
specific local conditions and market structure:
(a)

The co-investment offer shall be open to any undertaking over the lifetime of the network built
under a co-investment offer on a non-discriminatory basis. The undertaking designated as
having significant market power may include in the offer reasonable conditions regarding the
financial capacity of any undertaking, so that for instance potential co-investors need to
demonstrate their ability to deliver phased payments on the basis of which the deployment is
planned, the acceptance of a strategic plan on the basis of which medium-term deployment
plans are prepared, and so on.

(b)

The co-investment offer shall be transparent:
(i)

the offer shall be available and easily identified on the website of the undertaking
designated as having significant market power;

(ii)

full detailed terms shall be made available without undue delay to any potential bidder
that has expressed an interest, including the legal form of the co-investment agreement
and, when relevant, the heads of term of the governance rules of the co-investment
vehicle; and

(iii) the process, such as the road map for the establishment and development of the coinvestment project shall be set in advance, shall be clearly explained in writing to any
potential co-investor, and all significant milestones shall be clearly communicated to all
undertakings without any discrimination.
(c)

The co-investment offer shall include terms to potential co-investors which favour sustainable
competition in the long term, in particular:
(i)

All undertakings shall be offered fair, reasonable and non-discriminatory terms and
conditions for participation in the co-investment agreement relative to the time they join,
including in terms of financial consideration required for the acquisition of specific rights,
in terms of the protection awarded to the co-investors by those rights both during the
building phase and during the exploitation phase, for example by granting indefeasible
rights of use (IRUs) for the expected lifetime of the co-invested network and in terms of
the conditions for joining and potentially terminating the co-investment agreement. Nondiscriminatory terms in this context do not entail that all potential co-investors shall be
offered exactly the same terms, including financial terms, but that all variations of the
terms offered shall be justified on the basis of the same objective, transparent, nondiscriminatory and predictable criteria such as the number of end-user lines committed
for.

(ii)

The offer shall allow flexibility in terms of the value and timing of the commitment
provided by each co-investor, for example by means of an agreed and potentially
increasing percentage of the total end-user lines in a given area, to which co-investors
have the possibility to commit gradually and which is set at a unit level enabling smaller
co-investors with limited resources to enter the co-investment at a reasonably minimum
302

scale and to gradually increase their participation while ensuring adequate levels of initial
commitment. The determination of the financial consideration to be provided by each coinvestor needs to reflect the fact that early investors accept greater risks and engage
capital sooner.

(d)

(iii)

A premium increasing over time shall be considered to be justified for commitments
made at later stages and for new co-investors entering the co-investment after the
commencement of the project, to reflect diminishing risks and to counteract any incentive
to withhold capital in the earlier stages.

(iv)

The co-investment agreement shall allow the assignment of acquired rights by coinvestors to other co-investors, or to third parties willing to enter into the co-investment
agreement subject to the transferee undertaking being obliged to fulfil all original
obligations of the transferor under the co-investment agreement.

(v)

Co-investors shall grant each other reciprocal rights on fair and reasonable terms and
conditions to access the co- invested infrastructure for the purposes of providing services
downstream, including to end-users, in accordance with transparent conditions which are
to be made transparent in the co-investment offer and subsequent agreement, in
particular where co-investors are individually and separately responsible for the
deployment of specific parts of the network. If a co-investment vehicle is created, it shall
provide access to the network to all co-investors, whether directly or indirectly, on an
equivalence of inputs basis and in accordance with fair and reasonable terms and
conditions, including financial conditions that reflect the different levels of risk accepted
by the individual co-investors.

The co-investment offer shall ensure a sustainable investment likely to meet future needs, by
deploying new network elements that contribute significantly to the deployment of very high
capacity networks.

FIFTH SCHEDULE
[Regulation 71(3)]

ANNEX V OF CODE

MINIMUM SET OF SERVICES WHICH THE ADEQUATE BROADBAND INTERNET ACCESS SERVICE IN
ACCORDANCE WITH REGULATION 71(3) SHALL BE CAPABLE OF SUPPORTING:

303

(1)

E-mail

(2)

search engines enabling search and finding of all type of information

(3)

basic training and education online tools

(4)

online newspapers or news

(5)

buying or ordering goods or services online

(6)

job searching and job searching tools

(7)

professional networking

(8)

internet banking

(9)

eGovernment service use

(10) social media and instant messaging
(11) calls and video calls (standard quality).

SIXTH SCHEDULE
ANNEX VI of the EECC
(Regulations 75, 102 and 94)

DESCRIPTION OF FACILITIES AND SERVICES REFERRED TO IN REGULATION 75 (CONTROL OF
EXPENDITURE) REGULATION 102 (ADDITIONAL FACILITIES) AND REGULATION 94 (PROVIDER
SWITCHING AND NUMBER PORTABILITY).

Part A. Facilities and services referred to in regulations 75 and 102
When applied on the basis of regulation 75, Part A is applicable to consumers, and such other categories
of end-users as the Authority may determine in accordance with the provisions of regulation 75(2).
When applied on the basis of regulation 102, Part A is applicable to the categories of end-users
determined by the Authority except for points (c), (d) and (g) of this Part which are applicable only to
consumers.
(a) Itemised billing
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1. The Authority may, subject to the requirements of relevant law on the protection of personal data and
privacy, lay down the basic level of itemised bills which are to be offered by providers to end-users free
of charge in order that they can:
(i)

allow verification and control of the charges incurred in using internet access services or voice
communications services, or number-based interpersonal communications services in the case
of regulation 102; and

(ii)

adequately monitor their usage and expenditure and thereby exercise a reasonable degree of
control over their bills.

2. Where appropriate, the Authority may by decision establish additional levels of detail may be offered
to end-users at reasonable tariffs or at no charge.
3. Such itemised bills shall include an explicit mention of the identity of the supplier and of the duration
of the services charged by any premium numbers unless the end-user has requested that information
not to be mentioned.
4. Calls which are free of charge to the calling end-users, including calls to helplines, shall not be
required to be identified in the calling end-user’s itemised bill.
5. The Authority may require operators to provide calling-line identification free of charge.
(b) Selective barring for outgoing calls or premium SMS or MMS, or, where technically feasible, other
kinds of similar applications, free of charge
1. Namely, the facility whereby the end-users can, on request to the providers of voice communications
services, or number-based interpersonal communications services in the case of regulation 102, bar
outgoing calls or premium SMS or MMS or other kinds of similar applications of defined types or to
defined types of numbers free of charge.
(c) Pre-payment systems
1. The Authority may require providers to offer means for consumers to pay for access to the public
electronic communications network and use of voice communications services, or internet access
services, or number-based interpersonal communications services in the case of regulation 102, on prepaid terms.
(d) Phased payment of connection fees
1. The Authority may require providers to allow consumers to pay for connection to the public electronic
communications network on the basis of payments phased over time.
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(e) Non-payment of bills
1. Without prejudice to the provisions under this paragraph, the Authority shall by decision authorise
specified measures, which are to be proportionate, non-discriminatory and published, to cover nonpayment of bills issued by providers. These measures are to ensure that due warning of any consequent
service interruption or disconnection is given to the end-users beforehand. Except in cases of fraud,
persistent late payment or non-payment, those measures shall ensure, as far as is technically feasible,
that any service interruption is confined to the service concerned. Disconnection for non-payment of
bills shall take place only after due warning is given to the end-users.
2. Any measure taken in accordance with paragraph (1) shall ensure that:
2.1

appropriate notice in writing is given to end-users of any consequent service suspension;

2.2

during the period of suspension, undertakings providing an electronic communications service
for originating national calls to a number or numbers in a national telephone numbering plan
shall, subject to any decisions that the Authority may issue, ensure that such measures allow a
period of limited service during which only calls that do not incur a charge to the subscriber are
permitted, including incoming calls, calls to "112" and other emergency call numbers, and calls
to the customer service of the undertaking;

2.3

termination shall take place only after the aforesaid period of suspension has expired and
appropriate notice in writing of any consequent termination of service has been given to
subscribers;

2.4

these measures are to ensure, as far as is technically feasible, that any suspension or
termination of the service is confined to the part of the service or subscription to which the
action or omission leading to the suspension or termination relates;

2.5

the notice in writing referred to in subparagraphs (2.3) and (2.4) shall specify as a minimum:
2.5.1

the reasons for suspension and, or termination;

2.5.2

the notice period;

2.5.3

any available course of action which should be taken by the subscriber to avoid
termination and to have the service restored; and

2.5.4

any charges due on termination.

3. In cases of fraud, wilful damage to the network, illegal use of service or persistent late payment or
persistent non-payment, the provisions of paragraph (2) shall not apply:
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Provided that in the case of persistent late payment or of persistent non-payment, the
undertaking shall, at least three working days before suspending or terminating the service, in writing
notify the end-user that the service shall be suspended or terminated, giving the reasons therefor.
(f) Tariff advice
1. Namely, the facility whereby end-users may request the provider to offer information regarding
alternative lower-cost tariffs, if available.
(g) Cost control
1. Namely, the facility whereby providers offer other means, if determined to be appropriate by the
Authority, to control the costs of voice communications services or internet access services, or numberbased interpersonal communications services in the case of regulation 102, including free-of-charge
alerts to consumers in the case of abnormal or excessive consumption patterns.
(h) Facility to deactivate third party billing
1. Namely, the facility for end-users to deactivate the ability for third party service providers to use the
bill of a provider of an internet access service or a provider of a publicly available interpersonal
communications service to charge for their products or services.

Part B. Facilities referred to in regulation 102
(a) Calling-line identification
1. Namely, the number of the calling party is presented to the called party prior to the call being
established.
S.L. 586.01.
2. This facility shall be provided in accordance with relevant law on protection of personal data and
privacy, in particular the Processing of Personal Data (Electronic Communications Sector) Regulations
and Part XIII of these regulations.
3. To the extent that it is technically feasible, operators shall provide data and signals to facilitate the
offering of calling-line identity and tone dialling across Member State boundaries.
(b) E-mail forwarding or access to e-mails after termination of the contract with a provider of an
internet access service.
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1. This facility shall, on request and free-of-charge, enable end-users who terminate their contract with a
provider of an internet access service to either access their e-mails received on the e-mail address(es)
based on the commercial name or trade mark of the former provider, during a period that the Authority
may by decision determine to be necessary and proportionate, or to transfer e-mails sent to that (or
those) address(es) during that period to a new email address specified by the end-user.

Part C. Implementation of the number portability provisions referred to in regulation 94
1. The requirement that all end-users subscribed to voice communications services with numbers from
the national numbering plan may request that they retain their numbers independently of the
undertaking providing the service shall apply:
(a) in the case of geographic numbers, at a specific location; and
(b) in the case of non-geographic numbers, at any location.
2. This Part does not apply to the porting of numbers between networks providing services at a fixed
location and mobile networks.

SEVENTH SCHEDULE
ANNEX VII of the EECC
(Regulations 76 and 77)

CALCULATING THE NET COST, IF ANY, OF UNIVERSAL SERVICE OBLIGATIONS AND ESTABLISHING ANY
COMPENSATION OR SHARING MECHANISM IN ACCORDANCE WITH REGULATIONS 76 AND 77 OF
THESE REGULATIONS
Part A. Calculation of net cost
Universal service obligations refer to those obligations placed upon an undertaking in accordance with
the Act and these regulations which concern the provision of universal service as set out in regulations
71 to 74.
The Authority shall consider all means to ensure appropriate incentives for undertakings, whether
designated or not, to provide universal service obligations cost efficiently. In undertaking a calculation
exercise, the net cost of universal service obligations is to be calculated as the difference between the
net cost for any undertaking operating with the universal service obligations and operating without the
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universal service obligations.
Due attention is to be given to correctly assessing the costs that any undertaking would have chosen to
avoid had there been no universal service obligations. The net cost calculation shall assess the benefits,
including intangible benefits, to the universal service provider.
The calculation is to be based upon the costs attributable to:
(i) elements of the identified services which can only be provided at a loss or provided under cost
conditions falling outside normal commercial standards. This category may include service elements
such as access to emergency telephone services, provision of certain public pay telephones, provision of
certain services or equipment for end-users with disabilities, and so on;
(ii) specific end-users or groups of end-users who, taking into account the cost of providing the specified
network and service, the revenue generated and any geographical averaging of prices imposed, can only
be served at a loss or under cost conditions falling outside normal commercial standards. This category
includes those end-users or groups of end-users which would not be served by a commercial provider
which did not have an obligation to provide universal service
The calculation of the net cost of specific aspects of universal service obligations is to be made
separately in order to avoid the double counting of any direct or indirect benefits and costs. The overall
net cost of universal service obligations to any undertaking is to be calculated as the sum of the net costs
arising from the specific components of universal service obligations, taking account of any intangible
benefits. The Authority shall be responsible for verifying the net cost.

Part B. Compensation of net costs of universal service obligations
The recovery or financing of any net costs of universal service obligations may require undertakings with
universal service obligations to be compensated for the services they provide under non-commercial
conditions. Because such a compensation involves financial transfers, the Authority shall ensure that
these are undertaken in an objective, transparent, non-discriminatory and proportionate manner. This
means that the transfers result in the least distortion to competition and to user demand.
In accordance with regulation 77(2) to (5) a sharing mechanism based on a fund shall use a transparent
and neutral means for collecting contributions that avoids the danger of a double imposition of
contributions falling on both outputs and inputs of undertakings.
The independent body administering the fund is to be responsible for collecting contributions from
undertakings which are assessed as liable to contribute to the net cost of universal service obligations
and is to oversee the transfer of sums due and, or administrative payments to the undertakings entitled
to receive payments from the fund.
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EIGHTH SCHEDULE
ANNEX VIII of the EECC
(Regulation 87)

INFORMATION REQUIREMENTS TO BE PROVIDED IN ACCORDANCE WITH REGULATION 87
(INFORMATION REQUIREMENTS FOR CONTRACTS)
Part A. Information requirements for providers of publicly available electronic communications
services other than transmission services used for the provision of machine-to-machine services.
Providers of publicly available electronic communications services other than transmission services used
for the provision of machine-to-machine services shall provide the following information:
(1) as part of the main characteristics of each service provided, any minimum levels of quality of service
to the extent that those are offered and, for services other than internet access services, the specific
quality parameters assured:
Provided that where no minimum levels of quality of service are offered, a statement to this effect
shall be made;
(2) as part of the information on price, where and to the extent applicable, the respective prices for
activating the electronic communications service and for any recurring or consumption-related charges;
(3) as part of the information on the duration of the contract and the conditions for renewal and
termination of the contract, including possible termination fees, to the extent that such conditions
apply:
(i) any minimum use or duration required to benefit from promotional terms;
(ii) any charges related to switching and compensation and refund arrangements for delay or
abuse of switching, as well as information about the respective procedures;
(iii) information on the right of consumers using pre-paid services to a refund, upon request, of
any remaining credit in the event of switching, as set out in regulation 94(10) to (13);
(iv) any fees due on early termination of the contract, including information on unlocking the
terminal equipment and any cost recovery with respect to terminal equipment.
(4) any compensation and refund arrangements, including, where applicable, explicit reference to rights
of consumers, which apply if contracted levels of quality of service are not met or if the provider
responds inadequately to a security incident, threat or vulnerability;
(5) the type of action that might be taken by the provider in reaction to security incidents or threats or
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vulnerabilities.

Part B. Information requirements for providers of internet access services and publicly available
interpersonal communications services
I. In addition to the requirements set out in Part A, providers of internet access services and publicly
available interpersonal communications services shall provide the following information:
(1) as part of the main characteristics of each service provided:
(i) any minimum levels of quality of service to the extent that these are offered, and taking utmost
account of the BEREC guidelines adopted in accordance with Article 104(2) of Electronic
Communications Code regarding:
•

for internet access services: at least latency, jitter, packet loss,

•

for publicly available interpersonal communications services, where they exert control
over at least some elements of the network or have a service level agreement to that
effect with undertakings providing access to the network: at least the time for the initial
connection, failure probability, call signalling delays in accordance with the Tenth
Schedule, and

(ii) without prejudice to the right of end-users to use terminal equipment of their choice in
accordance with Article 3(1) of Regulation (EU) 2015/2120, any conditions, including fees,
imposed by the provider on the use of terminal equipment supplied;
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(2) as part of the information on price, where and to the extent applicable, the respective prices for
activating the electronic communications service and for any recurring or consumption-related charges:
(i) details of specific tariff plan or plans under the contract and, for each such tariff plan the types
of services offered, including where applicable, the volumes of communications (such as
megabytes, minutes, messages) included per billing period, and the price for additional
communication units;
(ii) in the case of tariff plan or plans with a pre-set volume of communications, the possibility for
consumers to defer any unused volume from the preceding billing period to the following billing
period, where this option is included in the contract;
(iii) facilities to safeguard bill transparency and monitor the level of consumption;
(iv) tariff information regarding any numbers or services subject to particular pricing conditions;
with respect to individual categories of services, competent authorities in coordination, where
relevant, with national regulatory authorities may require in addition such information to be
provided immediately prior to connecting the call or to connecting to the provider of the service;
(v) for bundled services and bundles including both services and terminal equipment, the price of
the individual elements of the bundle to the extent they are also marketed separately;
(vi) details and conditions, including fees, of any after-sales service, maintenance, and customer
assistance; and
(vii) the means by which up-to-date information on all applicable tariffs and maintenance charges
may be obtained;
(3) as part of the information on the duration of the contract for bundled services and the conditions for
renewal and termination of the contract, where applicable, the conditions of termination of the bundle
or of elements thereof;
(4) without prejudice to Article 13 of the Regulation (EU) 2016/679, information on what personal data
shall be provided before the performance of the service or collected in the context of the provision of
the service;
(5) details on products and services designed for end-users with disabilities and how updates on this
information can be obtained;
Cap. 418.
(6) the means of initiating procedures for the resolution of disputes including national and cross-border
disputes in accordance with article 44 of the Malta Communications Authority Act.

312

II. In addition to the requirements set out in Part A and under Point I, providers of publicly available
number-based interpersonal communications services shall also provide the following information:
(1) any constraints on access to emergency services or caller location information due to a lack of
technical feasibility insofar as the service allows end-users to originate calls to a number in a national or
international numbering plan;
S.L. 586.01.
(2) the right of the end-user to determine whether to include his personal data in a directory, and the
types of data concerned, in accordance with regulation 8 of the Processing of Personal Data (Electronic
Communications Sector) Regulations;

III. In addition to the requirements set out in Part A and under Point I, providers of internet access
services shall also provide the information required pursuant to Article 4(1) of Regulation (EU)
2015/2120.

NINTH SCHEDULE
ANNEX IX of the EECC
(Regulation 88)

INFORMATION TO BE PUBLISHED IN ACCORDANCE WITH REGULATION 88 (TRANSPARENCY AND
PUBLICATION OF INFORMATION)
The Authority shall ensure that the information stated in this Schedule is published, in accordance with
regulation 88. The Authority shall decide which information is relevant to be published by the providers
of internet access services or publicly available interpersonal communications services, and which
information is to be published by the Authority in order to ensure that all end-users are able to make
informed choices. The Authority may if it considers it to be appropriate, promote self or co-regulatory
measures prior to imposing any obligation.
1. Contact details of the undertaking
2. Description of the services offered
a. Scope of the services offered and the main characteristics of each service provided, including any
minimum levels of quality of service where offered and any restrictions imposed by the provider
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on the use of terminal equipment supplied.
b. Tariffs of the services offered, including information on communications volumes (such as
restrictions of data usage, numbers of voice minutes, numbers of messages) of specific tariff
plans and the applicable tariffs for additional communication units, numbers or services subject
to particular pricing conditions, charges for access and maintenance, all types of usage charges,
special and targeted tariff schemes and any additional charges, as well as costs with respect to
terminal equipment.
c. After-sales, maintenance and customer assistance services offered and their contact details.
d. Standard contract conditions, including contract duration, charges due on early termination of
the contract, rights related to the termination of bundled offers or of elements thereof, and
procedures and direct charges related to the portability of numbers and other identifiers, if
relevant.
e. If the undertaking is a provider of number-based interpersonal communications services,
information on access to emergency services and caller location, or any limitation on the latter. If
the undertaking is a provider of number-independent interpersonal communications services,
information on the degree to which access to emergency services may be supported or not.
f.

Details of products and services, including any functions, practices, policies and procedures and
alterations in the operation of the service, specifically designed for end-users with disabilities, in
accordance with European Union law harmonising accessibility requirements for products and
services.

3. Dispute resolution mechanisms, including those developed by the undertaking.

TENTH SCHEDULE
ANNEX X of the EECC
(Regulation 89)

QUALITY OF SERVICE PARAMETERS
Quality-of-Service Parameters, Definitions and Measurement Methods referred to in regulation 89
For providers of access to a public electronic communications network
PARAMETER

DEFINITION

MEASUREMENT METHOD

(Note 1)
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Supply time for initial connection

ETSI EG 202 057

ETSI EG 202 057

Fault rate per access line

ETSI EG 202 057

ETSI EG 202 057

Fault repair time

ETSI EG 202 057

ETSI EG 202 057

For providers of interpersonal communications services who exert control over at least some elements of the network or have a service level agreement to that effect with undertakings providing access to the
network
PARAMETER

DEFINITION

MEASUREMENT METHOD

Call set up time

ETSI EG 202 057

ETSI EG 202 057

Bill correctness complaints

ETSI EG 202 057

ETSI EG 202 057

Voice connection quality

ETSI EG 202 057

ETSI EG 202 057

Dropped call ratio

ETSI EG 202 057

ETSI EG 202 057

Unsuccessful call ratio

ETSI EG 202 057

ETSI EG 202 057

DEFINITION

MEASUREMENT METHOD

(Note 2)

(Note 2)
Failure probability
Call signalling delays
Version number of ETSI EG 202 057-1 is 1.3.1 (July 2008)
For providers of internet access services
PARAMETER
Latency (delay)

ITU-T Y.2617

ITU-T Y.2617

Jitter

ITU-T Y.2617

ITU-T Y.2617

Packet loss

ITU-T Y.2617

ITU-T Y.2617
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Note 1
Parameters shall allow for performance to be analysed at a regional level (namely, no less than level 2 in the Nomenclature of Territorial Units for Statistics (NUTS) established by Eurostat).
Note 2
The Authority may decide not to require up-to-date information concerning the performance for those two parameters to be kept if evidence is available to show that performance in those two areas is
satisfactory.

ELEVENTH SCHEDULE
ANNEX XI of the EECC
(Regulation 100)

INTEROPERABILITY OF CAR RADIO RECEIVERS AND CONSUMER DIGITAL TELEVISION EQUIPMENT
REFERRED TO IN REGULATION 100
1. Common scrambling algorithm and free-to-air reception
All consumer equipment intended for the reception of digital television signals (namely, broadcasting via
terrestrial, cable or satellite transmission), for sale or rent or otherwise made available in Malta, capable
of descrambling digital television signals, is to possess the capability to:
(a) allow the descrambling of such signals in accordance with a common European scrambling
algorithm as administered by a recognised European standardisation organisation (currently ETSI);
(b) display signals that have been transmitted in the clear, provided that, in the event that such
equipment is rented, the renter complies with the relevant rental agreement.
2. Interoperability for digital television sets
Any digital television set with an integral screen of visible diagonal larger than 30 cm which is put on the
market for sale or rent in Malta is to be fitted with at least one open interface socket (either
standardised by, or conforming to a standard adopted by, a recognised European standardisation
organisation, or conforming to an industry-wide specification) permitting simple connection of
peripherals, and able to pass all relevant elements of a digital television signal, including information
relating to interactive and conditionally accessed services.
3. Interoperability for car radio receivers
Any car radio receiver integrated in a new vehicle of category M which is made available on the market

316

for sale or rent in Malta from 21 December 2020 shall comprise a receiver capable of receiving and
reproducing at least radio services provided via digital terrestrial radio broadcasting:
Provided that such radio services shall include digital terrestrial broadcasting services of type
DAB+:
Provided further that receivers which are in accordance with harmonised standards the references
of which have been published in the Official Journal of the European Union or with parts thereof shall be
considered to comply with that requirement covered by those standards or parts thereof.

TWELFTH SCHEDULE
Updates the EIGHTH SCHEDULE of the current SL 399.28

(Regulations 12, 31, 33 and 82)

(Regulation 12)
Part A. Administrative charges to be paid on an annual basis
(a) Public electronic communications networks

€12,000

(b) Voice communications services

€12,000

(c) Internet access services

€2,500

(d) Television and radio distribution services

€12,000

(e) Other electronic communications services

€2,500

Provided that undertakings providing any of the services under category (b), (c), (d) or (e)
shall pay to the Authority 1.1% of the total gross revenue generated from electronic
communications services. This administrative charge of 1.1% of the total gross revenue is not
applicable in the case of revenues generated from publicly available telephone directories and, or
directory enquiry services by undertakings authorised under category (e).
Provided further that an undertaking providing publicly available telephone directories and,
or directory enquiry services within the context of other electronic communications services
together with any services or networks under category (a), (b), (c) or (d) shall be exempt from the
payment of the charge applicable under category (e).
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Regulations 31 and 33
Part B. Usage fees for radio spectrum to be paid on an annual basis
In this part:
“700 MHz band” means the 703-733 MHz and 758-788 MHz band;
“800 MHz band” means the 791-821 MHz and 832-862 MHz band;
“900 MHz band” means the 880-915 MHz and 925-960 MHz bands;
“1.5 GHz band” means the 1427-1517 MHz band;
“1800 MHz band” means the 1710-1785 MHz and 1805-1880 MHz bands;
“2 GHz paired band” means the 1920-1980 MHz and 2110-2170 MHz bands;
“2 GHz unpaired band” means the 1900-1920 MHz band;
“2.5 GHz band” means the 2500-2690 MHz band;
“3.6 GHz band” means the 3400-3800 MHz band;
(a) for each paired 5 MHz channel in any of the following frequency bands for terrestrial systems capable of providing wireless b roadband electronic communications services:
i.

700 MHz band

€224,000

ii.

800 MHz band

€224,000

iii.

900 MHz band

€224,000

iv.

1800 MHz band

€224,000

v.

2.5 GHz band

€24,000

(b) for each unpaired 5 MHz channel in any of the following frequency bands for terrestrial systems capable of providing wire less broadband electronic communications services:
i.

1.5 GHz band

€8,000
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ii.

2.5 GHz band

€5,500

(c) for rights of use issued before 1 January 2019 for a 5 MHz unpaired channel in the 2 GHz unpaired band and for 19.8 MHz spectrum in the 2 GHz paired band, either of the
following fees apply:
i.

one-time upfront fee

ii.

staggered annual payments as defined in the rights of use, which in total amounts to

€5,823,433.50 or
€8,618,681.57

(d) for rights of use in the 3.6 GHz band for terrestrial systems capable of providing wireless broadband electronic communications services:
i.

issued before 1 March 2012, for 24.5 MHz of paired spectrum

ii.

for each paired 1 MHz channel

€46,587.47
€2,000

iii. for each unpaired 1 MHz channel
a. for the first five years from the issue of the rights of use
b. for the remaining period of the rights of use

€500
€1,000

(e) for each channel for digital terrestrial television services:
i.

in the 174-230 MHz band

€5,823.43

ii.

in the 470-790 MHz band

€5,823.43

(f) for each frequency block of 1.536 MHz in the 174-230 MHz band for terrestrial digital audio broadcasting services

€2,329.37

(g) provisional rights of use for radio spectrum for:
i. the testing of wireless technologies

€100

ii. the carriage of wireless technologies for a period not exceeding two years:
(a) for the first year of the rights of use

€600
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(b) for the second year of the rights of use

€800

Provided that the fees under sub-paragraphs (i) and (ii) shall be charged on a pro rata basis subject to a minimum fee of €100
During the course of an assignment process leading to the grant of right of use for a frequency, the Authority may by a decision published on its website, with the w ritten prior consent of
the Minister after consultation with the Minister responsible for finance, change a fee for any of the usage fees regulated in this Part if the Authority considers that there are valid reasons
to justify such a change which change reflects the need to ensure the optimal use of these resources. In doing so, the Author ity shall establish the period during which such revised fees
shall apply:
Provided further that in doing so the Authority shall act in a transparent manner and give its reasons in writing for such a change which reasons shall be published on its
website.

(Regulation 82)
Part C.

Usage fees for numbers to be paid on an annual basis

(a) Numbers in the ‘2’, ‘3’, ‘7’ and ‘9’ number
ranges excluding such numbers as the
Minister may, after consultation with or
on the advice of the Authority, from time
to time establish by order in the Gazette

€700 per allocated numbering block of
10,000 numbers or proportionate
depending on the size of the allocated
block

(b) Carrier select/pre-select codes

€5,000 for each code.

(c) Numbers in the ‘4’ number range
excluding such numbers as the Minister
may, after consultation with or on the
advice of the Authority, from time to time
establish by order in the Gazette.

€700 per allocated numbering block of
100,000 numbers.
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THIRTEENTH SCHEDULE
Updates the NINTH SCHEDULE of the current SL 399.28

(regulation 8)
GENERAL AUTHORISATION FOR ELECTRONIC COMMUNICATIONS NETWORKS
AND, OR SERVICES

PART 1
Procedures for Imposition, Maintenance, Amendment or Withdrawal of Specific Obligations
Specific obligations that may be imposed on authorised undertakings by the Authority in
accordance with these regulations are legally separate from the obligations set out in Part 2 of this
Schedule.
Such specific obligations shall be imposed in accordance with the criteria and procedures
established in these regulations, and without prejudice to the generality of the foregoing, in
particular with regard to specific obligations:
(a)

regarding access and interconnection, in Part IX of these regulations:

(b)

relating to access remedies on undertakings with significant market power in so far as these
relate to the imposition, amendment or withdrawal of obligations in regulations 56 to 61 and 63
to 67;

(c)

regarding retail services in regulation 70; and

(d)

imposed on undertakings designated to provide universal service.

PART 2
Conditions applicable to authorised undertakings
Section A - Conditions applicable to authorised undertakings
1. Scope of general authorisation
1.1. An authorised undertaking is entitled to provide the electronic communications network and,
or services as described in a notification made in its name in accordance with regulation 5.
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2. No special or exclusive rights
2.1. This general authorisation shall not be construed as granting any special or exclusive right to
any person in relation to the provision of electronic communications networks and, or services.
3. Applicability of laws, decisions of the Authority, etc.
3.1. The Act, all national laws and regulations, and decisions of the Authority, and applicable
European Union Law, shall form an integral part of this general authorisation except in those cases
where the undertaking is specifically exempted by the Authority;
3.2. An authorised undertaking shall comply with the terms and conditions of this general
authorisation, as well as any applicable obligations or requirements, however described,
emanating from the laws and decisions mentioned in paragraph 3.1 above;
3.3. Nothing in this general authorisation shall exempt any person from the obligation to diligently
obtain at his own expense any permit, licence or other approval or authorisation however so
described, that may be necessary to construct, operate and maintain the services or any part
thereof, or from the obligation of complying with any condition of any such permit, lic ence or
other approval or authorisation.
4. Amendment of general authorisation
4.1. The Authority may amend this general authorisation in objectively justified cases and in a
proportionate manner, in accordance with the provisions of the Act and these regulations. The
authorised undertaking and all other interested parties, including users and consumers, will be
given notice of the intention of the Authority to amend the general authorisation, and shall be
afforded the opportunity to make representations on the proposed amendments.
5. Administrative charges
5.1. The authorised undertaking shall pay to the Authority any charges due in accordance with or
under the Act.
6. Legal interception and data retention
a. The authorised undertaking shall comply with all requirements related to legal interception
and data retention as may be established under the Act and, or any other law.
7. Transfer of general authorisation
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7.1. Any right, interest or entitlement resulting from this authorisation is not transferable and may
only be exercised by the person identified in a notification made to the Authority in accordance
with regulation 5 in so far as they apply to the electronic communications network and, or services
described in that notification.
8. Provision of information
Cap. 418
8.1. The authorised undertaking shall comply with any request for information that the Authority
may from time to time make, in accordance with the Act, the Malta Communications Authority
Act, or these regulations in the form and at the time specified by the Authority.
9. Dispute resolution
9.1. The authorised undertaking shall follow the procedures established under the Act, the Malta
Communications Authority Act or by the Authority in order to resolve dispu tes in a fair,
transparent and timely manner and shall comply with all requirements or decisions in relation to
disputes, made by the Authority in accordance with the Act.
10. Annual report
10.1. When requested by the Authority the authorised undertaking shall submit to the Authority a
copy of any existing company annual report.
11. Major disasters or national emergencies
11.1. The authorised undertaking shall comply with any decisions issued by the Authority and
make arrangements for the provision or rapid restoration of such communication services as are
practicable and may reasonably be required by the Authority in the event of, or during a major
disaster or national emergency in order to ensure communications between emergency services
and the competent authorities and broadcasts to the general public:
Provided that for the purposes of this condition, "major disaster" or ‘’national emergency’’
includes any major incident having a significant effect on the general public.
12. Standards and specified interfaces
12.1. The authorised undertaking shall comply with any relevant compulsory standards as may be
established from time to time for the provision of services, technical interfaces and, or network
functions. Where no compulsory standards have been issued, the authorised undertaking shall
give due regard to any notices or guidelines that the Authority may issue with respect to
standards, as well as any relevant voluntary standards and, or specifications published by the
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European Commission in accordance with regulation 26, and, or those that may be adopted by any
European standards organisations or internationally recognised standardisation bodies.
13. Integrity of the network, electro-magnetic radiation and harmful interference
13.1. The authorised undertaking shall take all necessary measures to ensure that the network
does not cause harmful interference with the lawful use or operation of any electronic
communications network and, or services;
13.2. The authorised undertakings shall comply with any radiation emission standards adopted
and published by the International Commission for Non-Ionising Radiation Protection (ICNIRP) or
by a public authority which at law is responsible for the adoption of any such standards, or with
any other appropriate standard as may be specified at law;
13.3. The undertaking shall comply with any decisions issued by the Authority in relation to
electromagnetic radiation and harmful interference and ensure that the network and all services
at all times comply with the technical and performance standards generally accepted by the
industry or as may be prescribed in accordance with paragraph 13.2. or as may be accepted by the
Authority or by the competent public health authorities as being adequate to ensure th e limitation
of exposure of the general public to electromagnetic fields.

Section B - Conditions applicable to Television and, or Radio Distribution Services
In addition to the general conditions stipulated in Part 2, Section A of this Schedule, aut horised
undertakings providing television and, or radio distribution services shall also comply with the
following conditions:
1. Broadcasting Rules
1.1. An authorised undertaking shall comply with any broadcasting and radio content regulations
and authorisation requirements as appropriate.
2. "Must Carry" Rules
2.1. An authorised undertaking shall distribute those radio and, or television broadcasting services
as may be established by the Authority in accordance with its powers at law.

FOURTEENTH SCHEDULE

New Schedule reflecting the list of competent authorities
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List of competent authorities:
Competent authority responsible

Provisions for which the competent authority is
responsible

Planning Authority

Regulation 44(2)

Department for Health under the Superintendent of Health

Regulation 45

Remarks
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Appendix V:
Proposed amendments to the Single European Emergency Call service (‘112’ Number) and the European Harmonised Services of Social Value (‘116’ Numbering Range) Regulations
(‘S.L. 399.43’)
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Proposed amendments

Explanatory Notes

SUBSIDIARY LEGISLATION 399.43
EMERGENCY COMMUNICATIONS, THE SINGLE EUROPEAN EMERGENCY CALL SERVICE (‘112’
NUMBER) AND THE EUROPEAN HARMONISED SERVICES OF SOCIAL VALUE (‘116’ NUMBERING
RANGE) REGULATIONS

Part I
Preliminary
Citation.
1. The title of these regulations is the Emergency Communications, the Single European Emergency An amendment to regulation 1 is proposed to include ‘Emergency Communications’ in the title of
Call Service (‘112’ number) and the European Harmonised Services of Social Value (‘116’ these regulations. Emergency communications refers to communication by means of interpersonal
numbering range) Regulations, 2021
communications services between an end-user and the PSAP (public safety answering point)
whereby one can request and receive emergency relief from emergency services. Emergency
communications are a means of communication that includes not only voice communications
services, but also SMS, messaging, video or other types of communications, for example real time
text, total conversation and relay services.

Definitions.
2. (1) In these regulations, unless the context otherwise requires:
Cap. 399
"the Act" means the Electronic Communications (Regulation) Act and includes any regulations
made thereunder;
Cap. 418
"the Authority" means the Malta Communications Authority established under the Malta
Communications Authority Act;
"competent public body" means any such public body or bodies as the Minister may a fter
consultation with the Minister responsible for such public body and with the Authority, designate
in the Schedule to these regulations in accordance with his powers under article 47 of the Act, to
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be responsible or to undertake any or all of the functions stated in these regulations:
Provided that the Minister may designate different public bodies to be responsible and, or
to undertake the different functions stated in these regulations;
"harmonised service of social value" means a service, pursuant to the European Commission
Decision 2007/116/EC of 15 February 2007, meeting a common description to be accessed by
individuals by using a free of chargefreephone number, which is potentially of value to visitors
from other countries and which answers a specific social need, in particular which contributes to
the well-being or safety of citizens, or particular groups of citizens, or helps citizens in difficulty;
"the Minister" means the Minister responsible for communications; and.
“number-based interpersonal communications service” means an interpersonal communications service Reflects definition as per Article 2(6) of EECC.
which connects with publicly assigned numbering resources, namely, a number or numbers in national
or international numbering plans, or which enables communication with a number or numbers in
national or international numbering plans:
Provided that the mere use of a number as an identifier should not be considered to be
equivalent to the use of a number to connect with publicly assigned numbers and should therefore, in
itself, not be considered to be sufficient to qualify a service as a number-based interpersonal
communications service; and
“provider” means, unless the context otherwise requires, a provider of a publicly available number- In line with the EECC, providers of number-based interpersonal communications services have an
based interpersonal communications services.
obligation to provide access to emergency services through emergency communications. In
exceptional circumstances, namely due to a lack of technical feasibility, such providers might not
be able to provide access to emergency services or caller location, or to both. I n such cases, they
must inform their customers adequately in the contract that such instances ma y arise. There is
currently no requirement for providers of number-independent interpersonal communications
services to provide access to emergency services.
Cap. 399.
(2) Unless otherwise stated in these regulations, the definitions in the Electronic Co mmunications
(Regulation) Act shall apply in these regulations.

Part II
The Single European Emergency Call Service (‘112’ number)
Operation of the single European emergency call service.

Implements Article 109 of the EECC [recitals 284, 285, 286, 287, 288, 289, 290, 291, 292, 315 and 320]
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3. (1) The competent public body shall ensure that all emergency communications to the single An amendment to regulation 3 is proposed to implement the provisions of the Article 109(3)
European emergency number ‘112’ are appropriately answered and handled in the manner best (Emergency communications and the single European emergency Number) of t he EECC.
suited to the national organisation of emergency systems. Such emergency communications call
service shall be answered and handled at least as expeditiously and effectively as emergency
communications to the national emergency number or numbers where those continue to be in
use.
(2) A provider whose services allow end-users to originate calls to a number in a national or international
numbering plan, including users of public pay telephones, shall provide access to the emergency services
through the most appropriate PSAP. Such access shall be provided through emergency communications
free of charge and without having to use any means of payment, by using the single European
emergency number ‘112’ and any national emergency number as may be specified by the Authority.

In line with the EECC end-users must be able to access emergency services through emergency
communications free of charge and without having to use any means of payment, from any device
which enables number-based interpersonal communications services, including when using
roaming services in a Member State.

(3) The competent public body shall promote the access to emergency services through the single The EECC requires Member States to promote access to emergency services from e lectronic
European emergency number ‘112’ from electronic communications networks which are not publicly communications networks which are not publicly available but which enable calls to pub lic
available, but which enable calls to public networks, in particular when the undertaking responsible for networks.
that network does not provide an alternative and easy access to an emergency service.

Measures for disabled end-users with disabilities.
4. (1) The competent public body shall take measures to ensure that access for end-users with
disabilities to emergency services is available through emergency communications and is
equivalent to that the single European emergency call service provided to disabled end-users is
equivalent to that enjoyed by provided to other end-users, in accordance with European Union law
harmonising accessibility requirements for products and services.

An amendment to regulation 4 is proposed to implement the provisions of the Article 109
(Emergency communications and the single European emergency Number) of t he EECC. In line with
the EECC, measures must be taken by the competent public body to ensure that emergency
services, including the single European emergency number ‘112’, are equally accessible to end users with disabilities, in particular deaf, hearing-impaired, speech-impaired and deaf-blind endusers and in accordance with EU law harmonising accessibility requirements for products and
services.

(2) A provider shall ensure that, whilst travelling in another Member State, Measures taken to
ensure that disabled end-users with disabilities are able to access the single European emergency
call services on an equivalent basis with other end-users, where feasible without any preregistration. In doing so the provider shall seek to ensure interoperability across Member States
which shall be based, to the greatest extent possible whilst travelling in Malta, shall be based to
the greatest extent possible on European standards or specifications published in accordance with
the provisions of Article 39 of the Electronic Communications Code 17 of the Framework
Directive:.
(3) The Authority may, after consultation with any other public body where relevant, require a provider An amendment is proposed whereby the Authority may after consultation with the relevant public body
to take such measures as the Authority may consider necessary to ensure that such a provider complies require a provider to take measures to comply with this regulation.
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with this regulation.

Caller location information.
5. (1) AThe provider competent public body shall, to the extent technically feasible, establish
criteria for the accuracy and reliability of the caller location information provided. In doing so, it
shall consult the Authority. ensure that caller location information is made available to the most
appropriate PSAP without delay after emergency communication is set up. This shall include
network-based location information and, where available, handset-derived caller location information.

An amendment to regulation 5 is proposed to implement the provisions of the Article 109 (Emergency
communications and the single European emergency Number) of the EECC. The EECC determines how
emergency calls should be located - not only in relation to network-based information but also where
available in relation to handset-derived information (for instance Advanced Mobile Location). This
location information must be provided at no cost to the emergency services or to the caller.

(2) A provider shall ensure that the establishment and the transmission of the caller location information
are free of charge for the end-user and for the PSAP, with regard to all emergency communications to
the single European emergency number ‘112’ and to any national emergency number as may be
specified by the Authority:
Provided that the Authority may, after consultation with BEREC and any other competent public
body if necessary, establish the criteria for the accuracy and reliability of the caller location information
provided.

Provision of information.
6. The competent public body shall ensure that end-users are the general public is adequately
informed about the existence and use of the single European emergency call number ‘112’ in
Malta and across Europe, and shall, in addition, implement initiatives specifically targeting persons
travelling in Malta. as well as its accessibility features, including through initiatives specifically targeting
persons travelling between Member States and end-users with disabilities. Such information shall be
provided in accessible formats, addressing different types of disabilities.

An amendment to regulation 6 is proposed to implement the provisions of the Article 109
(Emergency communications and the single European emergency Number) of the EECC. The EECC
adds additional emphasis on the need to ensure that citizens are adequately informed about the
single Emergency number ‘112’ as well as its accessibility features. The regulation also relates to
the measures to increase awareness of the single European emergency number ‘112’ in order to
improve the level of protection and security of citizens travelling in the EU. Citizens must be made
fully aware, when travelling in any EU Member State, in particular through information provided in
international bus terminals, train stations, ports or airports and in telephone directories, end-user
and billing material, that the single European emergency number ‘112’ can be used as a single
emergency number throughout the EU. The European Commission will also support and
complement the Member States’ actions in this regard.

Part III
European Harmonised Services of Social Value
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(‘116’ numbering range)
Conditions attached to the service

Implements Article 96 of the EECC [recitals 252 and 253]

7. (1) In this Part "service" refers to those harmonised services of social value utilising Amendments to regulation 7 are proposed to factor the provisions of Article 96 (Missing children
Harmonised European Short Codes (“HESC”) as established by the Authority.
and child helpline hotlines) of the EECC.
(2) TheAny competent public body designated to be responsible for a serviceunder this Part shall,
as a minimum, ensure that:
(a) the service provides information, or assistance, or a reporting tool to citizensend-users, or
any combination thereof;
(b) the service is open to all individuals end-users without any requirement of prior
registration;
(c) the service is not time-limited;
(d) the service is free of chargethere is no payment, or payment commitment as a prerequisite
to use the service; and
(e) the following activities are excluded during a call:
(i) advertisement,
(ii) entertainment,
(iii) marketing and selling, and
(iv) using the call for the future selling of commercial services.
(3) The competent public body shall ensure that it allocates the necessary resources to operate the A new subregulation 7(3) is proposed requiring the relevant competent public body to dedicate the
service. In doing so, the competent public body shall take such measures as necessary in the necessary resources to operate the specific ‘116’ service.
circumstances.

Measures for disabled end-users with disabilities.
8. (1) The competent public bodydesignated to be responsible for a service under this Part shall
take measures to ensure that the service under this Part is, to the greatest extent possible,
provided to disabled end-users with disabilities.
(2) Measures taken to facilitate access by end-users with disabilities to such a servicein accordance
with this regulation to ensure that disabled end-users are able to access such services whilst
travelling in other Member StatesMalta, shall be based on compliance with relevant standards or
specificationspublished laid down in accordance with Article 39 of the Electronic Communications
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Code.

Provision of information.
9. AThe competent public body designated to be responsible for a service under this Part shall The EECC emphasises the importance of ensuring that end-users are adequately informed of the
ensure thatthe general public is end-users are adequately informed of the existence and use of existence and use of services provided under the ‘116’ numbering range (specifically ‘116000’ and,
thesaid service provided under the ‘116’ numbering range in Malta and across Europe, and shall, in where appropriate, ‘116111’). This is being reflected in the amendments to regulation 9.
addition, implement initiatives specifically targeting persons travelling in Malta .

Part IV
Public warning system
Public warning in case of major emergencies etc.

Implements Article 110 of the EECC [recitals 293, 294 and 295]

10. (1) By 21 June 2022 providers of mobile number-based interpersonal communications services shall A new regulation 10 is proposed in order to implement the provisions of Article 110 (Public Warning
ensure that when public warning systems regarding imminent or developing major emergencies and System) of the EECC. Public warning systems (also referred to as the ‘Reverse 112 system’) are used to
disasters are in place, public warnings are transmitted to the end-users concerned.
warn people about a crisis or threat. When pubic warning systems are in place, providers are required to
ensure that by not later than the 21st June 2022 public warnings issued by the competent public body
are transmitted by the providers to the end-users concerned.
(2) The competent public body responsible for the public warning system shall be responsible for any The competent public body responsible for the public warning system shall be responsible for any cost
cost incurred by a provider in relation to the transmission of a public warning through its mobile incurred by a provider in relation to the transmission of a public warning through its mobile numbernumber-based interpersonal communications service. Such costs shall cover any additional based interpersonal communications system.
infrastructure necessary by the provider beyond the provision of its commercial services and the
operational costs incurred.
(3) Notwithstanding subregulation (1), the competent public body may determine that public warnings
be transmitted through:
(a)

publicly available electronic communications services other than those referred to in
subregulation (1) and other than broadcasting services, or

(b)

a mobile application relying on an internet access service:

Provided that the effectiveness of the public warning system is equivalent in terms of coverage
and capacity to reach end-users, including those only temporarily present in the area concerned, taking
utmost account of BEREC guidelines:
Provided further that in taking any such measures in accordance with this subregulation the
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competent public body shall consult with the Authority, and where necessary with other public bodies.

Part V
Miscellaneous
Submission of Annual Report to the Minister
11. Each competent public body which under these regulations is responsible for the performance of any
function, by the end of September of each year, shall submit to the Minister responsible for that
competent public body, a report of its activities undertaken in accordance with these regulations, which
report shall be tabled before the House of Representatives:

A new regulation 11 is proposed so that each competent public body performing any of the functions in
this regulation must submit a report to the Minister responsible for the competent public body on the
activities undertaken. The regulation is intended to enhance the accountability of the respective public
bodies in carrying out their respective tasks.

Provided that the Minister concerned may from time to time require any information as he may
consider necessary from the aforesaid competent public body.

Enforcement
12. Unless stated otherwise in these regulations, the Authority shall be responsible in ensuring that A new regulation 12 is proposed whereby the Authority is responsible for ensuring that providers comply
providers comply with the provisions of these regulations, and to that purpose may take any such with the provisions of these regulations.
regulatory measures in accordance with its powers at law.

Revocation of L.N. 274 of 2011
13. The Single European Emergency Call Service (‘112’ number) and the European Harmonised Services
of Social Value (‘116’ numbering range) Regulations shall be revoked, this without prejudice to the
validity of anything done or still to be done under the said regulations.

SCHEDULE
(Regulation 2)
The public bodies listed hereunder shall be responsible for and, or undertake the functions listed in this
Schedule:
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Competent
Responsible Ministry Public body
responsible

Ministry
responsible for
Home Affairs,
National Security
and Law
Enforcement
Ministry
responsible for
Home Affairs,
National Security
and Law
Enforcement
Ministry
responsible for
Social Justice and
Solidarity, the
Family and
Children’s Rights
Ministry
responsible for
Social Justice and
Solidarity, the
Family and
Children’s Rights
Ministry
responsible for
Home Affairs,
National Security
and Law
Enforcement

The
Commissioner
of Police Malta
Police Force

Ministry for
Justice, Culture
and Local
Government
Malta Police
Force

Foundation for
Social Welfare

Ministry of
Education and
Employment
Appogg

Ministry for
Home Affairs,
National
Security and
Law
Enforcement

Provisions for which
the competent
public body is
responsible

Service name

Regulations 3 to 6

Single European
112
emergency call service

Regulations 7 to 9
in so far as these
relate to the
hotline for missing
children hotline

Hotline for mMissing
children hotline

116000

Regulations 7 to 9
in so far as these
relate to the child
helpline hotline

Child helpline hotline

116111

Regulations 7 to 9
in so far as these
relate to the
helpline for
emotional support

Emotional Support
Helpline

116123

Regulation 10

Public warning
systems

n/a

Number

A new column in the table reflected in the Schedule is being proposed to provide clarity on the
responsible Ministry in addition to the responsible competent public body.
116111 ‘Child Helpline Hotline’ is being included in table as it is provided by the Foundation for Social
Welfare within the Ministry for Social Justice and Solidarity, the Family and Children’s Rights.
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