
 

Feedback as regards to Bill: Gender-Based Violence and Domestic 

Violence Act, 2016. 
 

Feedback as regards to the Bill itself: 

1. The Domestic Violence Act currently in force includes the ‘unborn child’ under the 

definition of household member.  This has been removed from the proposed bill.  

 

2. In Section 30 of the Bill, amending Section 198(2) of the Criminal Code, are the 

emotional, psychological age and past experiences that made a person vulnerable to 

be considered when determining whether consent was freely given?  

 

3. Section 31 of this Bill, establishes a criminal offence in the case of the abduction, 

with violence, of any person.  The offence of abduction is currently tied to the intent 

to marry or abuse a person.  This element has been removed in the proposed bill.  This 

may have serious and wide-ranging implications in the case of custody disputes 

between parents, even those involving victims of domestic violence.  Since the 

element of violence in abduction is presumed where the person abducted is below the 

age of nine, it will automatically be a criminal offence for any parent to remove a 

child below the age of nine from the custody of the other parent, whatever may be the 

circumstances.  Is it the intention of the legislator to criminalise also such action?  For 

instance, in cases where the victims of domestic violence would need to enter a 

shelter or leave the country seeking protection from the abuser with their children and 

the care and custody of the children is only vested in the perpetrator, or exercised 

jointly by both parents as is the situation in most cases– these victims might be 

criminally charged for abduction under this section as amended.   

 

4. Section 41 of the bill introduces the concept of the payment to the victim as 

compensation for loss or damages or other injury or harm, including moral harm 

caused to him/her through the offence.  This provision should include an indication 

with regards to how such moral damages are to be quantified.  

 

5. In Section 66 where reference is being made to the Temporary Protect Orders. Clarity 

as regards to the following is being recommended: 

 

i) To whom shall the breach of protection order be reported? 

ii) What are the specific mechanisms that will enforce this order in case it is 

breached? 

iii) What are the remedies in case of the breach of this order? 

 

6. Articles 78 and 79 of the Bill introduce amendments to sections 47 and 56 of the Civil 

Code, which provisions apply to actions of personal separation between spouses.  



Similar amendments have not been introduced in cases of disputes between parties 

who are not married but who have children in common.  

 

7. Section 85 of the bill introduces amendments to the Victims of Crime Act.  It is 

recommended that the definition of ‘close relationship’ should be assimilated to the 

new definition of ‘domestic violence’ as provided for in the bill and that the term 

‘cloe relationship’ is replaced by the term ‘family or domestic unit’.  

 

Practical implications  

 

1. Section 22: As regards to the helpline being mentioned, is the need for a more specific 

helpline being identified? 

 

2. Since in terms of the Bill and the current Domestic Violence Act, employees of the 

accredited agency are deemed public officers, social workers of the accredited agency 

who are required to testify in court should not be requested to give their personal 

details but rather their warrant number and designation within the accredited agency.   

 

 

3. Police informed social workers that they are legally obliged to find an 

accommodation for persons who are rendered homeless as a result of a 

Protection Order.  If the Court itself in terms of the law is only required to consider 

whether the accused has alternative accommodation when deciding whether or not to 

issue a protection order, and is not prohibited from issuing a protection order if the 

accused does not have alternative accommodation, there should not be any such legal 

obligation on the police (if such legal obligation exists) and the relative amendments 

should be made in this respect as necessary. 


