
 
With regards to the review by the Board of the Commission on Domestic Violence of the 

new bill launched for public consultation on September 17
th

 2016 by the Ministry for Social 

Dialogue, Consumer Affairs and Civil Liberties the following recommendations were agreed 

upon during the meeting of the Board held on the 11
th

 October 2016: 

 
Proposed Changes 

 

1. There is no reference to women in the short title of the Act.  
 
 

The principal aim of the Istanbul Convention is to specifically target violence against 

women. This is reflective in the title of the Convention both the preamble and the 

articles of the Convention. By signing and ratifying the convention, Malta has legally 

bound itself to ensure that effective measures are put in place to prevent and combat 

violence against women and girls.  

 

In the title as proposed that being Gender Based Violence, it is broadening and might 

weakening the scope of the convention as it fails to ensure gender equality and 

address that unequal power does exist between women and men.  
 
 

2. A schedule to aid reference to all Maltese legislation with regards to the Istanbul 
Convention is recommended.  

 
 

Given that the laws as found in local legislation are spread in various Acts, it is 

recommended that a schedule is annexed to the proposed bill to help professionals 

and ensure that swift reference is made to the relative legislation.  
 
 

3. Psychological abuse per se is not mentioned in the bill this could be inserted after fear 
of violence.  

 
 

NB It is actually mentioned in the bill only in three instances: p.2 and p.3 under 5. 

Definitions in the definition of domestic violence, mentioned as psychological 

violence; and in the definition of gender based violence as psychological harm; and 

p. 22 Amendment to Article 1045 of the Civil Code. 82. Clause 1045(1) s in relation 

to criminal offence damages- psychological harm caused to the claimant  

 

Given that the definition of domestic violence is to include specifically psychological 

abuse, then it is pertinent that an article is added in the Criminal Code. Both the 

articles within the Criminal code as are at present and those that are proposed, do 

not establish that psychological abuse is a criminal offence and therefore 

punishable at law.  

 

4. There is no gender perspective in the bill with regards to the implementation and 
evaluation of the Istanbul Convention.  



 
It is a requisite within the convention that the implementation of the convention has 

gender perspective in order to ensure that policies address the inequality between 

women and men and that the measures serve for the empowerment of women. 
 
 

As proposed, not only does the title not reflect this, but also none of the laws as 

proposed address it either. Nor is the Action Plan as proposed does it clearly spell 

out how this is to be tackled. 

 

5. There is no mention of an Action Plan in the bill  
 
 

The Commission is of the opinion that a National Action Plan is to be mandatory and 

that it should be enshrined in law thus ensuring that there is a co-ordinated and 

comprehensive national action plan on the prevention and elimination of violence 

against women. This gives credibility to the law and the functions of the Commission.  

 

6. The bill does not mention women in the bill albeit with some minor exceptions  
 
 

As referred to above, the aim and scope of the convention is to ensure that measures 

are taken to prevent inequality between women and men, ensure that women are not 

discriminated against, and protect women from violence committed against them. It 

further ensures the effective investigation of any allegation of violence against women, 

and domestic violence. The prosecution and punishment of perpetrators is essential for 

survivors to achieve justice, and resume lives free from violence.  

 

It appears that none of the above are clearly and specifically mentioned with regards 

to women in the proposed legislation or action plans. The Commission thinks that it is 

correct and appropriate to make a clear and specific mention of women accordingly.  

 

Exception for the following:   
- On page 1 under entitled  

 
An ACT to make provisions for the substantive Articles of the Council of Europe 

Convention on prevention and combating of violence against women and domestic 

violence to become, and be, enforceable as part of the Laws of Malta;  
- On page 1 Part I Definitions. 5.   

In this Act, unless the context otherwise requires: 
 

“Commission” means the Commission established by article 10 of this Act; 
“Convention” means the Council of Europe Convention on Prevention and 

 
Combating of Violence against Women and Domestic Violence, concluded in 
Istanbul on the 11th May, 2011;  
- On page 9 Part III Application of this Act  

 
24. The Council Of Europe Convention On Prevention And Combating Of 

Violence Against Women And Domestic Violence (Ratification) Act is 

hereby repealed.  



 

7. There is no mention of training to the police force and social workers in the bill  
 
 

Given the pivotal role the police and social workers are proposed to be tasked with in 

terms of temporary protection orders, it is paramount that the words ‘police’ and 

‘social workers’ are mentioned specifically apart from ‘professionals’.  
 
 

Only generic mention of training for professionals in the area Ref article 16 (g) 

Functions of the Commission p.6 is made. The training of police and social workers 

is critical and should be singled out as a priority area.  

 

Training is mentioned in the Istanbul Convention in Article 15 1.  

 

“...relevant professionals dealing with victims or perpetrators of all acts of violence 

covered by the scope of this Convention, on the prevention and detection of such 

violence, equality between women and men, the needs and rights of victims, as well as 

on how to prevent secondary victimisation”.  
 

(Art 20 mentions it in relation to professionals offering support services). 
 
 

 

8. There is no mention of children in the bill.  
 
 

Since the Istanbul Convention deals with prevention and gender equality in 

education, the Commission thinks that it would be suitable to have this point also 

made reference to in the bill.  
 
 
9. The words care services should be substituted by support services. 

These services are mentioned in Article 16 f.  
 
 

Care services seem to refer to shelter services but support services are 
more encompassing while the word sounds less paternalistic then care.  

 
 

 

10. The plight of migrant (third country nationals) woman survivors who seek shelter 
services and who are in care without a residential permit is not mentioned.  

 
 

At present, the majority of service users in shelters for domestic violence are women. 

Given that Malta has made a reservation with reference to Article 59 of the Istanbul 

Convention, many women victims of violence, majority of whom, are married to men 

of Maltese nationality, are facing much difficulty in ensuring that their residency 

status is secured. Although the majority have children with Maltese nationality, there 

status is uncertain although they cannot be removed from the country.  



 
In other instances, where women do not have children but are victims of violence, do 

not benefit from residency status and therefore are always at risk of deportation, 

unless they are in employment. 
 
 

This is creating a situation, where these women are living in destitute and are on the 

brink of poverty and their lack of clear resident status would lead them to either go 

back to their aggressor or never leave in the first place. 
 

For the above reasons, the Commission is of the opinion that victims of violence who 

are third country nationals should be issued with an automatic residence permit. 

 

Migrant women are mentioned only once in Part I, Non Discrimination 7. 
 

(1) The implementation of the provisions of this Act, in particular measures to protect 

the rights of victims, shall be secured without discrimination on any ground such as 

age; association with a national minority; belief, creed or religion; colour, ethnic 

origin or race; disability; family responsibilities or pregnancy; family or marital 

status; gender expression or gender identity; genetic features; health status; 

language; migrant or refugee status; national or social origin; political or other 

opinion; property; sex or sex characteristics; sexual orientation or any other status. 

 
Art 4 (3.) Of the Istanbul Convention is the only Article which mentions migrants and 

this article can be said to have nearly the same wording as the above Article of the 

Maltese bill. 
 
 

 

11. Legal Aid services and the issue of means testing etc. need to be tackled.  
 
 

Legal aid services should be available to women victims of violence and domestic 

violence. No means testing should apply, since the definition of domestic violence 

and violence against women both recognise economic harm.  
 
 

Although the Victims of Crime Act, provides legal aid to victims of crime within the 

criminal sphere, this service is not provided to them within the civil sphere if they fail 

the means testing.  
 
 

It is well documented that women victims of violence are financially controlled 

despite the fact that they could possibly work. Limiting their access will be going 

against the spirit of the convention, rather than empowering women.  
 
 

Legal Aid is mentioned in the Amendment to the Victims of Crime Act, Cap. 539 

Amendment to article 10 of the Victims of Crime Act. 85 on p. 23 of the Bill. The 

Istanbul Convention tackles Legal Aid specifically in Article 57.  



 
12. Sexual harassment and harassment should be inserted in the bill under an ad 

hoc section.  
 
 

The criminal code makes reference to harassment, however there is no specific article 
dealing with sexual harassment.  

 
At present, sexual harassment is found in 2 legislations, Equality for Men and Women 

Act (Cap456) and under The Employment and Industrial Relations Act, 2002 (Cap 

452). Both laws deal with employment and sexual harassment at the place of work.  
 
 

Nevertheless, sexual harassment does take place in other settings and thus it 
should be reflected in the criminal code.  
 
The specific article dealing with sexual harassment, should be included under the 
Title - OF CRIMES AGAINST THE PEACE AND HONOUR OF FAMILIES, AND 
AGAINST MORALS - and inserted after article 207 - Violent indecent assault.  
This is imperative in order to distinguish between the crime of 'Harassment' and 
'Sexual Harassment'. 

 
Sexual harassment is tackled specifically in Article 40 of the Istanbul Convention as 
well as in the preamble  

 
Recognising, with grave concern, that women and girls are often exposed to 

serious forms of violence such as domestic violence, sexual harassment, rape, 

forced marriage, crimes committed in the name of so-called “honour” and genital 

mutilation, which constitute a serious violation of the human rights of women and 

girls and a major obstacle to the achievement of equality between women and men;  
 
 

 

13. The protection order issue is to be addressed to so that these could be issued without 

undue delay and in such a way that they do not carry a financial burden for the 

person needing protection.  
 
 

At present our law permits protection orders to be issued by the Criminal Court and 
by the Civil Court, presently that being the Family Court.  

 
For the Criminal court to issue a protection order the court would have to have an 

ongoing case and in the Family Court this may only be requested if the couple are 

separating.  
 
 

There is no mechanism for a protection order to be requested if the couple is not 

separating or the victim is awaiting criminal proceedings. Furthermore, within the 

civil setting, such request may only be done if proceedings have been instituted and 

thus only through a lawyer.  

 

Burdening and limiting access to request a PO is going against the convention. It is 

thus being recommended that an article is added within the civil code and the 

criminal code permitting a victim to request a PO with no financial burden.  



It is listed in the bill under Amendment to article 412C of the Criminal Code. 65. and  
“Temporary protection orders. 540A.  It is tackled specifically in the Istanbul Convention  
Article 53 – Restraining or protection orders. 

 
14 To insert the term Agencies instead of the term Civil Societies in the Bill  
 
15 Part II  
 
Article 10 (2) after the word Minister may deem appropriate, add the words 

 

in any case, the members of the commission shall include persons who experience one or 

more of the following; being a survivor of gender based violence and or domestic 

violence, being a female person with disabilities and being a female migrant person. 

 

These names categories serve to ensure that the persons who this legislation is meant to serve 

are actually represented on the Commission, as well as, identifying those categories who due 

to their particular circumstances and at this point in time, might be in a more vulnerable 

situation than others. The Council of Europe makes reference to the importance of user 

involvement in policy development and implementation as indicated hereunder; 
 
Reference Council of Europe Publications 
 
Report on User Involvement in Personal Social Services – March 2007. 
 
Report on Access to Social Rights for people with disabilities in Europe – November 2003. 
 
 

 

16 Article 16 Functions of the Commission 
 
New sub article C following sub article B 

 

To set up an Inter-Ministerial Committee that shall include the Ministries responsible for 

Civil Liberties, Social policy, Education, Health, Home Affairs, Justice, as well as, the Head 

of Police. It shall be chaired by the Commissioner for the purpose of article (b) of the bill and 

shall meet, as often as is necessary but not less than once every three months. The meeting 

shall be called either by the Commissioner or two of the other members. Minutes of the 

meetings are kept while an annual report of the work of the Inter-ministerial committee is 

drawn up and submitted to the Minister responsible for Civil Liberties by not later than the 

end of March of each year. 

 
Unless there is a co-ordinating body that is mandated by law to ensure that the action plan 

is implemented, the progress to get the change going shall be very slow and possibly 

incoherent. 
 
17 Article 16 Functions of the Commission Sub article (h) 
 
To read 



 
To comprehensively collect and collate relevant sex disaggregate statistical date and in such a 

format and at regular intervals, on cases of all forms of violence covered by the scope of this 

Act and that State, the public sector, agencies and other relevant entities shall oblige; 

 

Unless the various entities that are expected to submit statistics, do so and in such a way that 

would be relevant for policy makers, the process of collecting and collating statistics shall be 

laborious and slow at best. This article attempts to secure the proper collection of statistics 

and the efficient management of same for the purpose of timely reporting. 
 
18 New sub article N 

 
To collaborate with the educational Authorities to educate to prevent acts of violence covered 
by the scope of this Act. 

 

This bill deals with a culture change and therefore it is strategic to focus on children who 

from an early age are influence to behaviour respectfully with regards to gender and the 

develop the ability to resolve conflicts through mediation and not violence. 
 
19 Article 19 Reports 
 
New sub article 6 

 

The Commission shall every four years publish an operations audit of the effectiveness of the 

systems, procedures and services emanating from the obligations under article 8 of the bill 

and present the report to the Minister and copied to all the Ministers represented on the 

Inter-ministerial committee and the Head of Police. 

 

This audit is important because it delves deep into the systems, procedures and services 

and ensures that they do not only adhere to the standards set by GREVIO but the audit 

becomes an instrument of accountability for the entities represented on the Inter-

Ministerial Committee. This audit adds credence to the Inter-ministerial Committee and its 

responsibilities. 
 
20 Part III 
 
Article 22(2) 

 

The Commission expresses concern regarding how this will play out when the prevention, 

therapeutic and or treatment programmes for victims and perpetrators of violence fall 

within the remit of and managed by, Ministries other that the Ministry responsible for Civil 

Liberties. 
 
21 The Right of Police to change the lock of the door.  

 

- The police should have the legal power to change the lock of residence when the 

perpetrator is removed from the residence in order to ensure the safety of the 

remaining partner and the children.  



22 Obligation to report 
 

The Commission is of the opinion that the veil of confidentiality should be lifted in 

cases when a professional comes across and or is made aware that children are 

exposed to and at risk of domestic violence. 

 




