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This work is a reaction to the existing gaps in Maltese legislation and Maltese 
society when it comes to dealing with the discriminatory and inhumane treatment 
of Maltese transgender (trans) people. 

AsAs an individual who constantly challenges gender and sex norms I welcome 
this proposed legislation as I recognise it as one of the ways to making Malta a 
better place to live in as a gender non-conforming person. As a social researcher I 
see this legislation as responding to identified needs (and cries) of the Maltese 
trans population, who are very often forgotten and abandoned by their families, 
friends, healthcare professionals, politicians and society at large. As a human rights 
promoter, I see this legislation as a tool to setting a framework by which policies 
andand strategies be formulated and targeted towards addressing the daily realities of 
trans people in Malta.

Trans people live an invisible life full of uncertainties and lacking the basic 
support offered to any citizen of this country. Instead of looking into and using the 
potential of trans individuals, our society prefers keeping them/us at the margins 
and forgets they/we even exist. Trans people are not only citizens of this country, 
deserving equal treatment and equal access to services, such as education, 
adequate healthcare and employment; gender non-conforming individuals are 
beautiful, strong, smart and courageous individuals who bravely face their realities 
despite all odds. despite all odds. 

This legislation will not change people’s attitudes towards transgender people, 
or professionals’ misconceptions about gender identity overnight. Most probably it 
will take more than this proposal to convince psychiatrists and other professionals 
that transgenderism and gender non-conformity is not a sickness or a disorder but 
another facet of human life.

However, if supported, this legislation will primarily recognise trans people as 
human beings deserving equal rights, equal opportunities and equal treatment to 
live a life with dignity, respect and free from any discrimination. This legislation will 
contribute to educating and changing the misconceptions about transgenderism 
and gender non-conformity. 

ThisThis legislation transcends political differences and will be another step into 
achieving greater gender equality. Ultimately, this legislation will provide hope to 
all those who in one way or another have suffered or are suffering as a result of 
their gender non-conformity, that life will get better.

Ruth Baldacchino
Executive World Board Member
International Lesbian, Gay, Bisexual, Trans and Intersex Association - ILGA
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The enactment of Act XVIII in 2004 brought about a major change in the quality 
of life of transgender persons living in Malta.  It established a procedure whereby 
they could file a case in court requesting an annotation to be made in their act of 
birth reflecting their affirmed gender and also their new name.  The relevant 
amendments brought about to the Civil Code by Act XVIII aimed to ensure the 
protection of their privacy, as required by earlier judgements of the Maltese 
Constitutional Courts and of the European Court of Human Rights.  

YetYet for the purposes of a full and effective enjoyment of a right to privacy, as 
protected by the Constitution of Malta and by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, it seems that the Civil 
Code provisions are insufficient.  Various aspects of the court procedure are 
examined below, together with the interpretation given by the local courts of the 
actual legal impact of the act of birth annotation.  The impossibility of transgender 
persons to marry any person as a result of such an interpretation, raises queries as 
toto the compatibility of this scenario with recent pronouncements by the European 
Court of Human Rights.  Generally, various elements of the court procedure 
established by Act XVIII of 2004 might not be in accordance with a 

contemporary understanding of fundamental human rights.

It is the aim of this document to present these queries and discuss the human 
rights concerns they raise.  The overview of the current legal situation is intended 
to provide the contextual background to the proposed Gender Identity Act and the 
complementary proposals made with it.  The Bill seeks to improve the scenario 
created by Act XVIII by taking due consideration of recent judgements and by 
distancing the legal approach to transgender persons from a purely medical 
perspective.  The procedure for rectification of the act of birth is simplified in a 
mannermanner that further respects the person's rights to privacy, physical integrity and 
personal and family life.

Executive Summary
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Term
s and A

bbreviations

Gender affirmation – the individual decision taken by any person as to the gender 
he or she believes to belong to.

Gender expression – a person's expression of his or her gender identity, including 
dress, speech and mannerisms.  

GenderGender identity, gender – a person's deeply felt internal and individual experience 
of gender, which may or may not correspond with the sex assigned at birth, 
including the personal sense of the body (which may involve, if freely chosen, 
modification of bodily appearance or function by medical, surgical or other means).

Non-operative – a transgender person who takes the personal decision not to 
undergo sex reassignment surgery. 
  
Pre-operativePre-operative – a transgender person who has decided to undergo sex 
reassignment but who has not yet undergone the entire procedure.

Post-operative – a transgender person who has undergone sex reassignment 
surgery.  

Sex – the manner in which a person's physiology – particularly chromosomes, 
gonads and genital organs – presents itself as having male or female 
characteristics, a combination of both, or none. 
  
Sexual Orientation – a person's capacity for profound emotional, affectional and 
sexual attraction to, and intimate and sexual relations with, individuals of a 
different gender or the same gender or more than one gender.  It should be pointed 
out that transgender persons, like non-transgender persons, may be heterosexual, 
homosexual or bisexual.  

SexSex reassignment surgery – a process undertaken under medical supervision for 
the purpose of reassigning a person's sex by changing physiological or other 
characteristics of sex, and includes any part of such a process.

Terms

Terms and Abbreviations
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Transgenderism – the situation when a person's self-defined gender identity is 
different to the gender generally associated with the person's sex.  A transgender 
man, whilst identifying as belonging to the male gender, may have a predominantly 
female sex.  A transgender woman, whilst identifying as belonging to the female 
gender, may have a predominantly male sex.  

Transition – the physical process voluntarily undertaken by a transgender person 
towards reassigning his or her sex.

TransphobiaTransphobia – an irrational fear of gender non-conformity or gender 
transgression, such as fear of, or aversion to, masculine women, feminine men, 
cross-dressers, transgender persons, transsexuals and others who do not fit into 
existing gender stereotypes.  

CHR     Council of Europe Commissioner for Human Rights
CoE     Council of Europe
EC      European Commission 
ECtHRECtHR   European Court of Human Rights (CoE)
ECHR    European Convention for the Protection of Human Rights and    
       Fundamental Freedoms (1951)
ECJ     European Court of Justice (EU)
EP      European Parliament
EU      European Union
EU MS   European Union Member State
FRAFRA     European Union Agency for Fundamental Rights
UN      United Nations

Abbreviations
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1 At the regional level, the gender/sex discourse has been extensively adopted by the European Union 
institutions.  For example see recent documents explicitly utilising gender-based language as opposed to 
sex-based discourse: EC, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions: Strategy for equality between 
women and men 2010-2015, COM(2010) 491 final (21st September 2010), to be read in conjunction with the 
two related background documents, all  available at:
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=890&furtherNews=yeshttp://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=890&furtherNews=yes, accessed 21st 
September 2010; EP, Directorate-General for Internal Policies, Transgender Persons' Rights in the EU Member 
States (June 2010); FRA, Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member 
States: Part I – Legal Analysis (2008).  See also UN declaration on sexual orientation and gender identity (2008), 
a Dutch and French initiative backed by the European Union and presented to the UN General Assembly on 18th 
December 2008.  For further reading see Chau P.L. And Herring Jonathan, Defining, Assigning and Designing 
Sex,Sex, International Journal of Law, Policy and the Family, Volume 16/Issue 3 (1st December 2002).  Relevant 
case-law is also examined below.      

Indtroduction

1 At the regional level, the gender/sex discourse has been extensively adopted by the European Union 
institutions.  For example see recent documents explicitly utilising gender-based language as opposed to 
sex-based discourse: EC, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions: Strategy for equality between 
women and men 2010-2015, COM(2010) 491 final (21st September 2010), to be read in conjunction with the 
two related background documents, all  available at:
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=890&furtherNews=yeshttp://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=890&furtherNews=yes, accessed 21st 
September 2010; EP, Directorate-General for Internal Policies, Transgender Persons' Rights in the EU Member 
States (June 2010); FRA, Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member 
States: Part I – Legal Analysis (2008).  See also UN declaration on sexual orientation and gender identity (2008), 
a Dutch and French initiative backed by the European Union and presented to the UN General Assembly on 18th 
December 2008.  For further reading see Chau P.L. And Herring Jonathan, Defining, Assigning and Designing 
Sex,Sex, International Journal of Law, Policy and the Family, Volume 16/Issue 3 (1st December 2002).  Relevant 
case-law is also examined below.      

The distinction between sex and gender has gradually become an established 
principle in a human rights discourse that is distancing itself from a purely medical 
approach to gender identity, while simultaneously embracing an appreciation of its 
central role in the determination and expression of a person's identity1.  This in turn 
raises serious human rights issues regarding approaches to gender identity that 
either automatically presume a person to belong to the gender assigned at birth or 
substitute individual gender determination with legislative, administrative or 
judicialjudicial pronouncements on which gender a person belongs to.  The implications of 
these approaches are the subject-matter of this paper, where the situation of 
transgender persons vis-á-vis Maltese law will be presented and commented upon 
with a view to highlighting its incompatibility with a contemporary understanding 
of human rights standards.

From the medical perspective, in transgender persons there is an incongruence 
– of varying degrees – between the person's sex and the person's gender, between 
the physical and the psychological.  Generally diagnosed as suffering from gender 
dysphoria, also known as gender identity disorder or in some cases sexual 
maturation disorder, a range of treatments (e.g. psychiatric, endocrinological and 
surgical) are deemed necessary to establish degree of unison between the body and 
the mind.  The basis for the medical perspective is the view that 'male' and 'female' 
shouldshould be primarily, and to a certain extent exclusively, established on the basis of 
an examination of biological criteria, namely the person's chromosomes, gonads 
and sexual organs.    

A human rights discourse views gender as one of the core elements of a 
person's identity and therefore of the manner in which a person perceives and 

Introduction
Transgenderism and Gender Identity
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2 In B vs France (25th March 1992) the ECtHR noted that the chromosomal criterion was not infallible and that 
chromosomal anomalies may occur.
   
3 The Equalities Review, Al-Alami Maryam, Turner Lewis and Whittle Stephen, Engendered Penalties: 
Transgender and Transsexual People's Experiences of Inequality and Discrimination (February 2007); Equality 
and Human Rights Commission Research Report Series, Howarth Charlie and Mitchell Martin, Trans research 
review, Research Report 27 (2009), available at:
http://www.equalityhumanrights.com/uploaded_files/research/trans_research_review_rep27.pdfhttp://www.equalityhumanrights.com/uploaded_files/research/trans_research_review_rep27.pdf, accessed 
29th September 2010); EP, Directorate General for Internal Policies, Transgender Persons' Rights in the EU 
Member States (June 2010), available at:
http://www.lgbt-ep.eu/wp-content/uploads/2010/07/NOTE-20100601-PE425.621-Transgender-Persons-Right
s-in-the-EU-Member-States.pdf, accessed 26th September 2010.  For a more international perspective on these 
issues see Marks M. Suzanne, Global Recognition of Human Rights for Lesbian, Gay, Bisexual, and Transgender 
People, Health and Human Rights, Volume 9/Number 1 (2006), pages 33-42.

44 CoE, Commissioner for Human Rights, Issue Paper: Human Rights and Gender Identity (July 2009), available at 
http://www.coe.int/t/commissioner/Activities/IPList_en.asp, accessed 26th September 2010, page 4.

“Transgender people experience a high degree 
of discrimination, intolerance and outright 
violence. Their basic human rights are 
violated, including the right to life, the right to 
physical integrity and the right to health.”4 
 

understands himself or herself and how this person wishes the world to perceive 
and understand him or her.  In this light, transgender persons exercise their 
freedom to define their identity, including but not exclusively their gender identity, 
as being one different to that attributed on the basis of objective criteria by third 
parties such as a mid-wife, a parent, a doctor, a judge, an employer, a medical 
panel or society at large.  The basis for the human rights perspective is that 
whereas biological criteria might2 be appropriate to define a person's sex it is not 
soso appropriate in the case of gender definition, precisely because the latter 
definition does not exclusively relate to the body, but owes more for its definition 
to the individual mind. 

Yet the right to develop and empower one's own gender identity is generally 
accompanied by systematic human rights violations perpetrated precisely due to a 
person's actual or perceived gender or sex3. 
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5 For extensive documentation on discrimination faced by transgender persons, see: FRA, Homophobia and 
Discrimination on Grounds of Sexual Orientation in the EU Member States: Part I – Legal Analysis (2008); FRA, 
Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States: Part II – The Social 
Situation (2009); EP, supra at 1.  Although such data is not extensively available for the Maltese situation, the 
court judgements analysed below do shed a light on the situation of transgender persons in Malta.  For a 
specific study on transgender persons in the Maltese labour market see MGRM, Baldacchino Ruth, Grech 
Charmaine and Calleja Gabriella (Ed.), Inclusion of transgender individuals into the labour market (July 2008).Charmaine and Calleja Gabriella (Ed.), Inclusion of transgender individuals into the labour market (July 2008).

6 See EU, Directive 2006/54/EC of the European Parliament and of the Council on the implementation of the 
principle of equal opportunities and equal treatment of men and women in matters of employment and 
occupation (recast) (5th July 2006).  See also ILGA-Europe, Transgender People and the Gender Recast Directive: 
Implementation Guidelines (December 2009).

7 ECJ, Case C-13/94, P. vs S. and Cornwall County Council (30th April 1996), available at 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=694J
0013; ECJ, Case C-117/01, K.B. Vs National Health Service Pensions Agency (7th January 2004), available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001J0117:EN:HTML, and ECJ, C-423/04, 
Richards vs. Secretary of State for Work and Pensions (27th April 2006), available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0423:EN:NOT, all accessed 29th 
September 2010.

8 8 Available at http://www.yogyakartaprinciples.org/, accessed 1st October 2010.

9 For example, the Principles include the right to equality and non-discrimination, to recognition before the law, 
to life, to adequate housing, to freedom of opinion and expression, to freedom of movement, etc.

Efforts are being made at EU level to more effectively combat transphobia and 
other discriminatory treatment5 against transgender persons.  The adoption of 
anti-discrimination legislation6 that includes – albeit not in a comprehensive 
manner – transgenderism as a prohibited ground for discrimination is to be seen as 
complementary to ECJ judgements stating that the EU fundamental principle of 
non-discrimination included the prohibition of discrimination against transgender 
persons7.

OnOn a wider level, concerted attempts have been made in order to reiterate that 
the rights of transgender persons fall clearly within the ambit of international 
human rights law and that, as such, states are obliged to respect, promote and fulfil 
transgender rights as an integral part of their international human rights 
obligations.  In emphasis of this, in 2007 a group of international human rights 
experts drafted and launched the Yogyakarta Principles on the Application of 
Human Rights Law in Relation to Sexual Orientation and Gender Identity8, the aim 
ofof which are to inform and assist states in their efforts in upholding the human 
rights of transgender persons.  

The Principles do not create or invent rights additional to those firmly 
established under international human rights law, but provide a reading of such 
established rights that includes transgender persons within their protection9.

A Proposed 
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10 See Professor Sanders Douglas, International: The Role of the Yogyakarta Principles (8th April 2008), available 
at http://www.iglhrc.org/cgi-bin/iowa/article/takeaction/partners/22.html, accessed 1st October 2010, and 
Fisher John and O'Flaherty Michael, Sexual Orientation, Gender Identity and International Human Rights Law: 
Contextualising the Yogyakarta Principles, Human Rights Law Review, Volume 8/2 (2008), available at 
http://www.yogyakartaprinciples.org/principles_en.htm, accessed 1st October 2010.

1111 “1.  Everyone has the right to respect for his private and family life, his home and his correspondence.  2.  
There shall be no interference by a public authority with the exercise of this right except such as is in 
accordance with the law and is necessary in a democratic society in the interests of national security, public 
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of 
health or morals, or for the protection of the rights and freedoms of others.”
 
1212 Further analysis is provided below under the relevant headings.  For a thematic list of the ECtHR cases see, 
ECtHR, Key case-law issues: The concepts of “Private and Family Life” (24th January 2007), available at 
http://www.echr.coe.int/ECHR/EN/Header/Case-Law/Case-law+information/Key+case-law+issues/, accessed 
30th September 2010.

13 CHR, supra at 4, page 16.

“Access to procedures to change one's sex and one's first 
name in identity documents is vital for a transgender person 
to live in accordance with one's preferred gender identity.”13

Since their launch, the Principles have had a profound effect on the language used 
by the UN, the EU and several states as well as on their efforts to defend 
transgender rights10.  The proposed Gender Identity Act and the complementary 
proposals derive much of their discourse and approach from the Yogyakarta 
Principles.       

InIn the context of the present document, and in relation to the proposed Gender 
Identity Act, a reiteration of the location of gender within the realm of personal 
identity fulfils the need to extend the human rights protection guaranteed to 
personal identity for it to also safeguard gender identity.  The European Court of 
Human Rights, as also the Maltese courts, have consistently reiterated that matters 
relating to gender identity fall primarily under the substantive scope covered by 
Article 8 ECHR11 and, summarily, that it is the obligation of states to ensure the 
respectrespect of a transgender's privacy through, inter alia, ensuring appropriate legal 
recognition of the person's affirmed gender12.  

Such legal recognition is in fact the main substantive focus of the present 
document and of the proposed Gender Identity Act, due to the fact that access to a 
vast majority of private and public services require presentation of valid 
documentation.  Yet beyond being a mere practical consideration, legal recognition 
implies the official acknowledgement of one's identity.
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14   Entitled, An Act to further amend the Civil Code, Cap. 16.
15  Chapter 16, Laws of Malta.

The situation in Malta so far in relation to gender affirmation may essentially be 
divided into three stages.  The first stage, that existing prior to 2004, was 
characterised by the absence of legal provisions regarding modifications to 
identification documents coupled with a series of court cases brought by 
post-operative transgender persons invoking their fundamental right to a dignified 
life, especially in relation to respect for their privacy and freedom from inhuman 
and degrading treatment.  Following and consequential to this first stage, the 
adoptionadoption by the Parliament of Malta of Act XVIII of 200414 saw the establishment of 
a procedure on the rectification of acts of birth, and consequently of other official 
personal documentation, to reflect gender affirmation.  It can be said that Malta is 
currently in its third phase since, owing to a number of national and international 
developments highlighting the short-comings of the relevant parts of Act XVIII, 
further legislative amendments are required for Maltese law and administrative 
practices to guarantee a more effective respect, protection and fulfilment of the 
fundamentalfundamental rights of transgender persons.  The proposed Gender Identity Act 
proposes to be a catalyst to emerge from this problematic phase.   

This section provides the contextual background to the proposed Gender 
Identity Act.  In the first place, it presents the status quo with regard to gender 
identity and gender affirmation in the light of the Civil Code of Malta15, 
complemented with a brief overview of the juridical developments that led to the 
adoption of the relevant Civil Code articles in 2004.  This is followed by an analysis 
of the legislation and of a number of recent judgements, with the aim of 
highlighting their short-comings and the impact of these short-comings on the 
exerciseexercise and enjoyment by transgender persons of their fundamental human rights.

It ought to be pointed out that this section focuses primarily on the legal issues 
related to gender affirmation and does not purport to provide a general overview of 
the situation of transgender persons in Malta.  Nonetheless, other issues such as 
healthcare, employment and social welfare are discussed in another section below 
to the extent that the developments required, and proposed, in such areas ought to 
constitute an integral component of a reform package of legal and administrative 
measures.

Why a  Gender Identity 
Act for Malta? 
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16  The main cases are: Lawrence sive Roxanne Cassar vs The Honourable Prime Minister et., Constitutional 
Court (14th July 1995); Raymond Gilford magħruf bħala Rachel Gilford vs Direttur tar-Reġistru Pubbliku, 
Constitutional Court (9th October 2001); Joseph Ellul sive Tracy Ellul vs Attorney General and Director of Public 
Registry, Constitutional Court (2nd November 2001); Francis sive Mandy Zammit vs Attorney General and 
Director of Public Registry, First Hall, Civil Court (Constitutional jurisdiction) (14th January 2002); George 
Camilleri sive Yana Camilleri vs Attorney General and Director of Public Registry, First Hall, Civil Court 
(Constitutional(Constitutional jurisdiction) (2nd October 2002); Paul sive Kathleen Schembri vs Director of Public Registry, 
Appeal Court (Civil) (6th December 2002); Joseph Hili sive Nadia Hili vs Attorney General and Director of Public 
Registry, First Hall, Civil Court (Constitutional jurisdiction) (16th January 2003).  For a detailed overview of most 
of these cases see: University of Malta, Maria Kristina Buckle, The rights of transsexuals in the light of the recent 
change in their legal status, LL.D. Dissertation (2009) and University of Malta, Romina Bartolo, Transsexuals 
and the right to marry, LL.D. Dissertation (1997).
  
17 Article 36 prohibits inhuman treatment.
  
18 Constitution of Malta (1964).
  
19 “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”
  
20 Quoted above at 11.

In the years preceding 2004 a number of important cases16 were brought before 
the Maltese courts challenging the impossibility of transgender persons to have 
their actual gender recognised in official documentation.  The series of cases, 
brought mainly against the Attorney General and the Director of the Public Registry, 
claimed violations of Article 3617 of the Constitution of Malta18 and of Articles 319 
and 820 of the ECHR.  This section outlines the key principles emerging from these 
cases since they not only paved the way for the legal reform brought about by Act 
XVIIIXVIII of 2004, but also because a number of important elements contained in the 
proposed Gender Identity Act are reiterated in a number of these judgements.  
From the perspective of human rights advocacy, the progressive formulations 

of these cases and the resultant codification of their principles and remedies – 

albeit in a limited manner – bear witness to the determination and strength of 

a handful of individuals and institutions at the forefront of human rights 

protection.     

Before 2004 no legal or administrative procedures were available for the 
rectification of acts of birth for these to be amended following gender affirmation.  
Transgender persons were thus obliged to maintain the status quo prior to their 
gender affirmation, with the resulting situation of an incongruence between their 
actual gender and the gender specified on their acts of birth.  The consequences of 
this impasse were that all official documentation directly or indirectly based upon 
these acts were daily evidence of this incongruence: passports, identity cards,

The Pre-2004 Judgements
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21 In Cassar vs The Hon. Prime Minister, supra at 16.

22 In terms of the Maltese Civil Code, Article 253, annotation-free modifications of the particulars in a person's 
act of birth are only possible in situations of errors made at the time of registration.  Annotations imply that the 
actual details in the Public Registry register are amended and a marginal note (the annotation) inserted 
explaining the amendment.
   
23 23 These were most clearly expounded in the Nadia Hili case, supra at 16, pages 6-7.

24 The ECtHR declared such a requirement to be in violation of Article 8 ECHR insofar as the burden of proof 
placed on the plaintiff in order to convince the court of his/her most intimate feelings and perceptions was 
disproportionate and unreasonable.  See Van Kück vs Germany (12th June 2003), Application no. 35968/97.

driving licences, credit and debit cards, employment and educational records, ETC 
registrations, services bills, etc.  In all of these cases the courts acknowledged the 
severe emotional and juridical distress caused by this situation.  

TheThe series of pre-2004 cases culminated in a number of important legal 
developments, marking a significant turning-point for Maltese transgender 
persons and leading to the Civil Code amendments of Act XVIII of 2004.  Firstly, the 
courts found the impossibility of transgender persons to amend their acts of birth 
to be in violation of the right to respect for one's privacy and of the freedom from 
inhuman and degrading treatment.  

Furthermore,Furthermore, acknowledging the limitations inherent in Maltese law at the time, 
and attempting to seek a remedy to guarantee the plaintiff's right to privacy and a 
dignified life, in its judgement of 14th June 1995 the Constitutional Court21 
proactively ordered an annotation to be made in the plaintiff's act of birth to reflect 
her affirmed gender, which annotation was to contain a reference to the court 
judgement and to the fact that the plaintiff had successfully undergone sex 
reassignment surgery22.  In the words of the court, the aim of this remedy was to 
guaranteeguarantee the implementation of Article 8 ECHR through the full respect for an 
individual's privacy in a manner that is compatible with a full respect for the rights 
of the members living in the individual's community.  

The court's jurisprudence throughout the series of cases indicates that the two 
essential requirements for the annotation to be ordered are the plaintiff's 
genuineness coupled with the irreversibility of affirmed gender23.  To ascertain the 
plaintiff's 'genuineness', the court will evaluate the personal and social distress and 
hardship suffered by the plaintiff throughout his/her life in the context of the 
difficulties associated with sex reassignment surgery, namely exorbitant costs, 
intense physical and psychological pain and high risks of disability and loss of life24.  
InIn terms of irreversibility, the courts consistently relied on evidence brought by
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25 Raymond Gilford magħruf bħala Rachel Gilford vs Direttur tar-Reġistru Pubbliku, Constitutional Court (9th 
October 2001).  The Constitutional judgement largely confirmed the First Instance judgement of 22nd April, 
1997.

26 See Gilford, supra at 16, page 52.  Further human rights considerations made by this Court are examined 
below, particularly insofar as they have a direct bearing on the premises of the proposed Gender Identity Act.

2727 This register is established in Article 269 of the Civil Code and guarantees the privacy of the information 
contained therein by limiting its inspection.  The features of this register will be explored below in the context 
of the Gender Identity Act.

experts showing that, following sex reassignment surgery, the plaintiff 
phenotypically belonged to the affirmed gender.  The rationale of the 'irreversibility' 
requirement is further examined below, since it was incorporated in Act XVIII yet 
nonetheless raises a series of human rights concerns. 

TheThe reasoning and remedy provided in the Cassar judgement were upheld and 
followed in subsequent cases brought by transgender persons, thereby 
emphasising the appeal of the judiciary to the competent authorities to enact the 
provisions necessary to ensure a full respect for the fundamental rights of 
transgender persons protected in the Constitution and in the ECHR.  In 2001 the 
Cassar remedy was refined in the Gilford case25, wherein the Constitutional Court 
further enhanced the plaintiff's right to privacy by amending the ordered 
annotationannotation in order for it not to include reference to the fact that the plaintiff had 
undergone sex reassignment surgery26.  

By the Court's own admission the annotation remedy was a limited one insofar 
as it did not sufficiently guarantee the respect for the plaintiff's privacy as required 
by the Constitution and the ECHR since the annotation-based remedy could not 
prevent any person requesting an extract from the plaintiff's act of birth from 
discovering personal details regarding the plaintiff's gender affirmation history.  In 
this respect, the Constitutional Court evaluated a concrete recommendation 
presented by the plaintiff for the establishment in the Public Registry of a 'secret' 
registerregister of transgender persons, sharing the characteristics of the Adopted Persons 
Register27.  Despite concluding with a statement on its lack of competence to decide 
on the establishment or otherwise of such a secret register, the Constitutional 
Court believed this remedy to be the best solution since it more appropriately 
conformed to the word and spirit of Article 8 ECHR and also was already present in 
Maltese law in the form of a secret register for adopted persons.  In the words of 
the Court:
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28 See Gilford, supra at 16, pages 51-52.

29 Marginal note to Article 257A.

30  Malta House of Representatives, Official Report of the Standing Committee on Consideration of Bills, Meeting 
No. 15 (26th April 2004), page 4.

31 31  In terms of Article 154(1) of the Code of Organisation and Civil Procedure, Chapter 12 of the Laws of Malta, 
in the procedure by sworn application “the court issues or gives an order to a party to appear before it...in order 
to show cause why the claim contained in the sworn application should not be allowed.”

32 Persons born overseas and whose act of birth has been registered in Malta may also access the procedure, so 
long as the above-mentioned eligibility criteria are fulfilled.  

Act XVIII of 2004

As will be noted and explained below, the Gender Identity Act wholly endorses 
and incorporates the idea of the secret register. 

The appeals from the judiciary for the formalisation of the annotation remedy 
led to the adoption of Act XVIII, coming into force in December 2004.  The Act 
amended the Civil Code in many ways and amongst these amendments was the 
introduction of Articles 257A to 257D, with the general description Action for an 
annotation in the indication of sex particulars appearing in an act of birth29.  The 
four articles do in fact capture, in part, the spirit of the court judgements preceding 
the Act in that they formalise and regulate the annotation-based judicial remedy.  
ThisThis was also confirmed by the Minister for Justice and Home Affairs who, during 
the Parliamentary Committee meeting wherein the proposed amendments were 
being discussed, stated that the four articles were “consequential to some 
constitutional judgements30”.  Articles 257A to 257D lay down the procedure and 
criteria to be followed in case any person would like to indicate on his/her act 

of birth a gender and name different to that originally recorded.

In terms of procedure, eligibility requires that the person be unmarried and 
domiciled in Malta and that a court action, namely a sworn application31, is brought 
against the Director of  Public Registry before the Civil Court, First Instance32.  

“In view of this judgement (the Court) therefore recommends the 
Government to consider whether it agrees on the introduction of a 
similar amendment in our law.” 28
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Furthermore, the plaintiff may also request an annotation in the name or names 
indicated in the act of birth.  If successful, the court will order an annotation to be 
made in the plaintiff's act of birth, reflecting the gender identity established during 
proceedings.  The particulars resulting from the annotation, and not the annotation 
itself, will be reflected in the extracts from the plaintiff's act of birth when 
requested from the Public Registry, whereas the annotation itself will be in the form 
of a marginal note in the actual register.  The judgement may also be used by the 
plaintiffplaintiff to change his/her identity card and to demand any public authority to 
re-issue any document or certificate indicating the assigned gender and name(s).  
According to the amendments, the annotations will be effective as from the date of 
modification in the act of birth but will not affect the plaintiff's “family 
relationships”, especially relations with his/her parents and children.  The plaintiff 
bears all the costs relating to the procedure, including those incurred by the 
Director of Public Registry.  

In substantive terms, Articles 257A to 257D direct the court to evaluate whether 
the plaintiff does in fact permanently belong to the gender he/she is claiming to 
belong to.  The degree of conviction required for the court to accede to the 
plaintiff's request is that the plaintiff successfully “sufficiently establishe(s)”33 
belonging to the claimed gender.  In order to ascertain this key element, the court 
is obliged to rely on the assistance of experts.  It is interesting to note that Article 
257A(2) seems to adopt a two-track approach to the ascertainment of gender 
affirmationaffirmation in stating that the court expert's task is to determine whether the 
plaintiff has either undergone irreversible sex reassignment surgery or “has 
otherwise always belonged to such other sex”.  Such a reading of Article 257A(2) 
could indicate that sex reassignment surgery is not a mandatory condition for a 
successful court action under these articles.  This understanding is further 
corroborated by the wording of Article 257B wherein the court's discretion is 
explicitly limited34 to ascertaining whether the plaintiff “belongs to the sex claimed 
byby him”, in a permanent manner.  Furthermore, at no stage of the parliamentary 
committee discussion on these articles was the requirement of sex reassignment 
surgery mentioned as either a procedural or substantive requirement for a 
successful action under the articles35.  
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Concerns with Articles 257A to 257D

As emphasised in the previous section and as will be further 
highlighted below, one of the principles central to the Gender Identity 
Act is that access to procedures for the rectification of personal 
documentation, and therefore for the effective legal recognition of 
gender affirmation, should not be limited to post-operative persons 
but ought to also be equally available to persons who have opted not 
to undergo sex reassignment surgery and to persons who are at 
various transition stages.various transition stages.

Yet the requirement that the plaintiff's condition be “permanent” does in fact 
raise doubts as to the accessibility to the procedure by pre- or non-operative 
transgender persons, discussed below as a concern with the current legal norms.

Additionally,Additionally, all of the court cases brought by transgender persons for the 
modification of their acts of birth, both prior to Act XVIII of 2004 and after its 
enactment, were brought by men and women who had undergone sex 
reassignment surgery and who were, on the basis of the surgery, able to sufficiently 
establish that they permanently belonged to the affirmed gender.  Therefore the 
courts have never had the opportunity of testing and determining the applicability 
of the procedure to pre- or non-operative transgender persons who claim to have 
alwaysalways belonged to the affirmed gender.  The relevance of this latter point is not 
merely theoretical in nature, but could potentially facilitate the ideological 
realisation of the Gender Identity Act.  

The introduction of the above-described articles creating a procedure for the 
rectification of identity documents following gender affirmation was certainly a 
welcome development not only in terms of its immediate practical benefit to Malta's 
transgender community, but also as possible evidence of the initial steps towards 
proper recognition of the status and rights of transgender persons in Malta.  Yet the 
articles raise a number of concerns, in terms of their formulation and the procedure 
created therein as well as in terms of their ideology and approach, as also reflected 
in a number of court judgements. in a number of court judgements. 
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36  Ibid., page 15.

37  Pink News, NHS sex reassignment surgery rates triple (21st April 2010), available at 
http://www.pinknews.co.uk/2010/04/21/nhs-gender-reassignment-surgery-rates-triple/ (accessed 24th 
September 2010).

“A common feature of most gender recognition procedures...is the 
combination of cumbersome legal and medical requirements, the 
borderlines of which are often blurred.36”

Despite being a less expensive and more straightforward procedure than other 
methods of court action, the sworn application procedure nonetheless entails 
expenses that are, according to the Article 257A(5), to be wholly borne by the 
plaintiff.  This also includes all the expenses incurred by the Director of Public 
Registry.  Together with mandatory court fees directly related to the institution of 
the case, ancillary expenses include legal costs, witnesses costs, fees for the 
mandatory appointment of the court expert and the time spent by the plaintiff away 
from his/her workplace to attend the court sittings.  from his/her workplace to attend the court sittings.  

In the case of post-operative persons, the institution of the case would most 
likely be the last stage, or one of the last stages, of the costly transition process.  
Procedures such as hormone therapy, skin care, permanent hair removal, body 
contouring, breast augmentation, nasal surgery, voice therapy, psychological 
and/or psychiatric support and, where necessary, medications all involve 
considerable financial burdens.  Sex reassignment surgery itself entails costs of up 
to twelve thousand Euros37.  

Locally,Locally, the financial obstacles are exacerbated by the facts that neither the 

pre-surgery interventions nor sex reassignment surgery are covered by the 

national health insurance scheme and that sex reassignment surgery is itself 

not locally available.  These facts require transgender persons to personally pay 
for every element of transition and ultimately to travel overseas, also on personal 
funds, to undergo a surgical procedure that is considered necessary for their 
physical and psychological well-being.  A transgender person's social and juridical 

A) Court Actions are Costly and Intrusive
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38 Article 257A (2).

context, generally afflicted by long-term unemployment, social exclusion and 
exclusion from traditional support networks further exacerbates this problematic 
scenario.

ForFor pre-operative and non-operative persons, the situation is more precarious 
since delays in instituting the court case due to its high costs, also in the broader 
context of the expenses related to transitioning, imply additional and unnecessary 
time spent passing through the daily hardships of attempting to live as one gender 
whilst appearing – physically and legally – as another.  As mentioned in the 
Introduction, the implications of this situation on the persons' life can be 
devastating since basic and necessary activities such as wearing a name-tag at 
work,work, using private and public conveniences, checking-in for travel, dealing with 
banks and insurance companies and interacting with any public institution are 
replete with discriminatory and embarrassing treatment and remarks. 

Another troubling element of the court procedure established in the Civil Code is 
the requirement for the plaintiff to undergo a detailed examination by the 
court-appointed expert.  In the case of post-operative transgender persons – 
essentially all the persons who have brought cases before the courts – in order for 
the court expert to ascertain whether the plaintiff “has, in fact, undergone an 
irreversible sex change”38, it seems that relevant medical certificates, 
correspondence and testimony by the specialist who had conducted the sex 
reassignmentreassignment surgery are not sufficient.  It has been the practice of the court to 
require a full and detailed physical examination of the plaintiff, both external and 
internal, together with, at times, examinations by psychiatrists.   

These procedures are deemed to be intrusive, invasive and run counter to the 

respect for the physical integrity of the person.  It has been extensively reported 
that several transgender persons decide not to initiate document rectification 
proceedings due to embarrassment and humiliation associated with these 
examinations.  A post-operative person ought to be able to present documentation 
from qualified professionals confirming the conducted procedures without being 
required to undergo further physical or psychiatric examinations.  The high level of 
intrusivenessintrusiveness of these procedures, exacerbated by the lack of any reasonable 
justification for them – in view of readily available professional documentation and 
testimony – raises serious questions as to their possible violation of Article 8 ECHR.
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39  CHR, supra at 4, page 44.

40 The 'unmarried' requirement is a popular one in gender affirmation legislation.  Under the United Kingdom 
Gender Recognition Act (Chapter 7, 2004), married persons are only granted an interim gender recognition 
certificate that may only be converted to a full certificate upon divorce, annulment or death of the spouse.
  
41 At the time of writing, divorce is not envisaged under Maltese law.

Yogyakarta Principle Number 3 (The Right to Recognition before the Law):

“No status, such as marriage or parenthood, may be invoked as such to 

prevent the legal recognition of a person's gender identity.”

ArticleArticle 257A(1) states that the court procedure is only accessible to persons who 
are unmarried40.  The requirement implies persons who have never been married or 
persons who, if married, are required to choose between preserving their marriage 
whilst also preserving their original – and incorrect – official documents or having 
their marriage annulled41.  A number of concerns are relevant to this 
disproportionate requirement and its impact on the latter group of persons.

InIn the first place, the indirect coercion by a state to have a marriage annulled 
raises serious human rights concerns in the context of the rights to marry and 

B) The Plaintiff must be an Unmarried Person

On the basis of the above considerations, a costly and intrusive court procedure 
is deemed to be an unnecessary and disproportionate burden, for what is 
essentially the realisation of one's identity.  The Gender Identity Act does away with 
such a procedure to limit the documentary rectification of gender affirmation to a 
simple and straightforward administrative procedure.   

“Member states of the Council of Europe should:

...3. Develop expeditious and transparent procedures for changing 
the name and sex of a transgender person on birth certificates, 
identity cards, passports, educational certificates and other similar 
documents.”39
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42  Articles 7 and 9 ECHR respectively.  

43 German Constitutional Court, BverfG, 1 BvL 10/05 (27th May 2008).  Summary in English contained in Federal 
Constitutional Court Press Office, Press release no. 77/2008 of 23 July 2008, available at 
http://www.bundesverfassungsgericht.de/pressemitteilungen/bvg08-077en.html (accessed 26th September 
2010).

“He or she is also subjected to the conflict of deciding on either 
upholding the marriage, but thereby preventing his or her spouse 
obtaining legal recognition of his or her sexual identity, or of 
divorcing his or her partner against his or her own will, and hence not 
only accepting separation from him or her, but also losing the legal 
security that is associated with marriage.”

found a family and to respect for private and family life42.  This is especially 
intrusive in contexts where the annulment is against the couple's wishes to remain 
united and considered a family unit.  The presumption by a state that two 
spouses, one of whom is a transgender person, are unhappy and unwilling to 

continue their life together, and therefore the consequential presumption of 

their consent to have their marriage annulled is highly questionable.  Although 
it is admitted that such marriages do in fact suffer and pass through very difficult 
moments,moments, the obligation to have all previous married years declared null and void 
does not resonate well with the core of what is respect, protection and fulfilment of 
fundamental human rights.  As highlighted in a recent German Constitutional Court 
judgement involving the identical subject-matter, “this (not only) runs counter to 
the structural characteristic of marriage as a lasting partnership and community 

of responsibility.43”   The Court also pointed out the difficult choice such a 
requirement imposes on the non-transgender spouse:

In situations where the family unit is also composed of children, the legal 
justifications of a state-forced annulment are challenged by stronger 
considerations relating to the best interests of the child, where an annulment would 
raise extremely complicated emotional and legal issues.  It should be further 
pointed out that the only reference to children in Articles 257A to 257D is found in 
Article 257C(2), stating that the annotations resulting from the court case will not 
affect obligations arising from parenthood.  It is in fact not a requirement that the 
plaintiffplaintiff be without child or that the plaintiff give up custody over existing children.  
This enforces the understanding that the law, in word and in spirit, does not deem 
transgender parenthood not to be in the best interests of a child.  
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44 See for example Farrugia vs Farrugia, Court of Appeal (28th July 1987) and Spiteri vs Spiteri, Court of Appeal 
(9th February 2001).

45 Austrian Constitutional Court, BverfG, 1 BvL 1/04 (18th July 2006).

46 The Marriage Act, Chapter 255 of the Laws of Malta.  Summarily, the grounds for annulment of marriage are: 
consent is vitiated through violence, conditionality, error, fraud or exclusion of marriage; incapacity to 
comprehend the nature of marriage and impotence antecedent to the marriage.

It is clear, in the Maltese context, that the 'unmarried' requirement is intended 
to prevent de facto same-sex marriages since these are not provided for under 
Maltese legislation and public policy, strengthened by copious judicial 
interpretations of Maltese marriage law, views the institution as a contract of public 
order entered into by a man and a woman44.  For the purposes of the present 
document, the merits of the arguments relevant to same-sex marriages are only 
relevant insofar as they affect transgender persons and their enjoyment of their 
fundamentalfundamental human rights.  In the context of forced annulment, or in other 
contexts of forced divorce, the Austrian Constitutional Court upheld a transgender 
woman's right to affirm her gender as woman without having to disrupt her 
marriage with her wife45.  The German Constitutional Court, in the above-quoted 
judgement, gave a similar ruling and declared the relevant provisions of German 
law to be unconstitutional and in violation of the rights of transgender persons as 
contained therein.  The Court raised a number of points relevant for the Maltese 
scenario, and for the scenario, and for the Gender Identity Act:

1. Marriage is an institution that provides long-term community with mutual 
  responsibilities;
2. It also provides spouses with high levels of legal security;
3. The choice forced upon the non-transgender spouse can cause a severe 
  dilemma and emotional upheaval;
4. The number of transgender persons who discover or reveal their 
  transgenderism during marriage, and whose marriages are not ruined as a 
  result of this discovery or revelation is minimal.

Due to this judgement, Germany initiated review procedures with a view to 
amending its legislation and bringing it in line with the judgement's requirements.  
In its recommendations, the German Constitutional Court suggested allowing such 
persons to retain their existing marriages as same-sex couples.

Secondly,Secondly, it is questionable whether legal grounds for the annulment of the 
marriage would actually exist, as required by Section 19 of the Article46.  
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47 CHR, supra at 4, page 44.

48  Yogyakarta Principle Number 3.

49 CHR, supra at 4, page 18.

“Member states of the Council of Europe should:

...6. Remove any restrictions on the right of transgender persons to 
remain in an existing marriage following a recognised change of 
gender.”47

“No one shall be forced to undergo medical procedures, including sex 

reassignment surgery, sterilisation or hormonal therapy, as a requirement for 

legal recognition of their gender identity.”48

“It is of great concern that transgender people appear to be the only group 

in Europe subject to legally prescribed, state-enforced sterilisation.”49

Under the above analysis of Articles 257A to 257D the query was raised whether 
the document rectification procedure is accessible by pre- or non-operative 

C) Is the Procedure Necessarily Post-Operative?

Although a number of cases could fall under one or several grounds, it is also 
possible to envisage marriages that would not meet the necessary thresholds, 
thereby rendering the annulment impossible. 

Ultimately, annulment proceedings are very expensive, far from immediate and 
emotionally distressing to the spouses and also for all other involved persons, 
including immediate family members and friends.  

ItIt is in consideration of the above arguments that the proposed Gender Identity 
Act does not limit the rectification of official documents to unmarried transgender 
persons, but seeks to harmonise in a more proportionate manner the rights to 
self-identity and gender affirmation, to respect for privacy and to marry and found 
a family.  
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50 FRA, supra at 5, pages 132-133.
  
51 Ireland, Greece, Cyprus, Latvia, Lithuania, Luxembourg, Romania, Slovenia, Slovakia and Sweden. 
  
52 Malta, Belgium, Germany, the Czech Republic, Denmark, France, Austria, the Netherlands, Bulgaria, Italy and 
Poland.
   
53 Spain, Portugal, Hungary, Finland and the United Kingdom where evidence of the person's transgender 
identity is sufficient.

54 CHR, supra at 4, page 18.

transgender persons.  The point was made that, although the Civil Code seems to 
adopt a two-track approach to the criteria a plaintiff is required to fulfil in order to 
achieve a successful outcome to the procedure, the requirement of 'permanence' 
and consistent court practice seem to indicate the impossibility of pre- and 
non-operative persons to avail themselves of the procedure.  

InIn the EU50, there are three main approach models with regard to the 
requirement, if at all, of sex reassignment surgery for the official recognition of a 
person's gender:

1. No legal provisions at all regarding recognition of gender affirmation51.  As
   discussed above, the ECtHR has repeatedly declared this situation to be in 
  violation of Article 8 ECHR;
2. Procedures requiring the person to show that he/she has undergone surgery, 
   that he/she has been irreversibly sterilised and/or other procedures have 
  been undertaken such as hormone treatment and living as the affirmed 
  gender for a stipulated period ('real life experience')52; or
3. EU MS where none of these procedures are required from a transgender 
  person for the official recognition of the affirmed gender53.

YetYet in spite of the above and of the current situation in the Malta Civil Code, it is 
pertinent to reiterate that a contemporary international human rights approach 
condemns a state-imposed requirement for a person to undergo sex reassignment 
surgery in order for the state to recognise their true gender since they “run counter 
to the respect for the physical integrity of the person.54”   

AsAs mentioned in the Introduction, sex reassignment surgery remains a highly 
risky intervention on the human body, and also involves the removal of the person's 
procreative organs thereby effectively being a permanent sterilising procedure 
potentially having severe long-term health implications.  Although a majority of
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55 See X vs Austria No 8278/78 (1979) on blood tests; Peters vs the Netherlands No 21132/93 (1994) on urine 
tests; Pretty vs the United Kingdom (2002) on assisted suicide; Glass vs the United Kingdom (2004) on 
medication interventions in the context of parental opposition; Stork vs Germany (2005) on psychiatric 
treatment in an institution; X and Y vs the Netherlands (1985) on an unwelcome physical attack; Tysiac vs 
Poland (2007) on abortion in the context of related health risks; and Evans vs the United Kingdom (2007) on 
decisions to have or not to have children; in Harris, O'Boyle and Warbrick, Law of the European Convention on 
Human Rights, Oxford University Press, Second Edition (2009), pages 366-367.   Human Rights, Oxford University Press, Second Edition (2009), pages 366-367.   
  
56 Ibid, page 366.

57 Emphasis added.

transgender persons view this treatment as necessary to their well-being and the 
only path to their gender and identity realisation it is also true to say that this 
necessity is not felt by the entire transgender community.  The reasons for opting 
not to undergo sex reassignment surgery may include financial constraints, its 
medical/psychological inappropriateness, fear of the health and life risks involved 
and also the unconstrained decision to take one's life down a different path, a path 
of one's own choice.  It is therefore incorrect for a state to presume that all 
transgendertransgender persons are able and willing to undergo the intervention, and 

inappropriate to base gender recognition procedures on such an incorrect 

presumption.  

The ECtHR has in a number of cases stated that the right to respect for a 
person's private life as enshrined in Article 8 ECHR incorporates within it the right 
to respect for a person's physical integrity, strengthening the notion of personal 
physical autonomy55.  Thus, for example, the Court concluded “that the imposition 
of medical treatment without consent, including unwanted medication and 

psychiatric evaluation, raises serious issues...however slight the intervention.”56  
Having established that the requirement to undergo sex reassignment surgery for 
thethe purposes of official gender recognition constitutes an 'interference' in the 
private sphere protected under Article 8(1), it is to be established whether such 
interference is authorised by Article 8(2):
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Since national security, public safety, the country's economic well-being, 
disorder or crime and health security should not be challenged or threatened by any 
transgender person seeking official recognition of their affirmed gender, 
arguments against such a possibility would need to successfully claim that such 
procedures are necessary in Malta either for the protection of morals or for the 
protection of the rights and freedoms of others.  

TheThe latter scenario would be awkward to justify since gender recognition 
procedures have an extremely limited and direct impact on the rights of any third 
party.  Such a limited impact could only violate the third party's rights and freedoms 
with great difficulty, since the impact would essentially be borne of a situation with 
a man presenting himself as a woman, and vice-versa.  Additionally, it is noted that 
modern legal and social systems are very well-equipped to prevent and to provide 
redress for fraud and similar issues that could arise out of such situations.  It may 
bebe further argued that except in the limited situations where a person's gender is 
materially relevant, in which cases identification documents are generally 
requested, a person's actual or perceived gender or gender identity should in no 
way give rise to discriminatory treatment of any kind. 

In fact in most cases these third parties would be the person's immediate family, 
namely parents, siblings and children.  Where such a limited and direct and specific 
impact on third parties is considered to be threatening or destabilising, the state 
may resort to other legislative tools for their protection, as currently contained in 
Article 257C(2). 

WithWith regard to the possible consideration that pre-operative/non-operative 
transgender persons with rectified official documents could present a threat to 
morals, the question ultimately rests on the extent to which the differences 
between officially-recognised pre-operative/non-operative persons and 
officially-recognised post-operative persons are so grave as to deem an 
interference in the private lives of the former group necessary for the protection of 
morals in Malta.  This in view of the present possibility for post-operative 
transgendertransgender persons to have their affirmed gender recognised without public moral 
issues called into question.  It is therefore highly unlikely that a public morality 
argument could be successfully brought to justify the denial of the right of 
pre-operative and non-operative transgender persons to have their affirmed 
gender legally recognised. 
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58  See Harris, O'Boyle and Warbrick, supra at 55, pages 344-359.
  
59 In Dudgeon vs The United Kingdom (1981) the Court stressed that an interference through domestic law into 
important aspects of personal identity was to be considered a “serious interference”.  This was strongly 
reiterated in Christine Goodwin vs the United Kingdom (11th July 2002), paragraph 77.

6060 See for example the United Kingdom's Gender Recognition Act (2004), the Spanish Ley de Identidad de 
Género (2007), the recent German legislative proposal Draft Law on the Changing of Forenames and the 
Determination of Gender Identity (2010).

61 VwGH (27th February 2009) and BverfG 1 BvL 3/03 (6th December 2005) respectively.
  
62 CHR, supra at 4, page 44.

“Member states of the Council of Europe should:

...4. Abolish sterilisation and other compulsory medical treatment as 
a necessary legal requirement to recognise a person's gender identity 
in laws regulating the process for name and sex change.”62

To date no case has been brought before the ECtHR or before the Maltese courts 
by a pre-operative/non-operative transgender person claiming a violation of 
Article 8 on the basis of the requirement to undergo surgery for eligibility to 
procedures to have the affirmed gender legally acknowledged.  Also, no such 
person has ever brought a case for the rectification of the act of birth under Article 
257A.  However, in view of the stringent tests adopted by the Court in order to 
ascertain whether state interference in the enjoyment of Article 8(1) fulfils the 
criteriacriteria required for the interference to be authorised58, arguments brought by 
states, including Malta, in justification of the surgery requirement will need to 
outweigh the importance attached by the Court to the specific protected right59.  
Certainly relevant are the above arguments on the 'necessity' of the interference, 
the above-quoted statements of the CoE Human Rights Commissioner, increasing 
trends amongst CoE States to reform their gender recognition procedures60 and 
also two important national court judgements in Austria and Germany wherein the 
judgesjudges stated that “an operative intervention as a precondition for the change of 
gender is increasingly regarded as problematic or no longer tenable among 

experts.61” 

The Gender Identity Act embraces a human rights-based discourse that is based 
on the freedom of every person to take the reasoned decision whether to undergo 
or not to undergo gender assignment surgery.  It reflects a stance in favour of a 
wider and more effective respect for a person's privacy, including the protection of 
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63 Extracts are essentially abbreviated acts of birth, containing less particulars.  

The remedy provided in the Civil Code incorporates that creatively provided by 
the courts in the series of pre-2004 cases, as highlighted above.  Once the court is 
satisfied that the required conditions have been met, it will order an annotation to 
be made in the plaintiff's act of birth and the particular resulting from the 
annotation will be reflected in such act.  The annotation itself will indicate the 
judgement's date.  As explained in Article 257B(2), upon the plaintiff's request the 
judgement may also include an order for an annotation to be made in the plaintiff's 
name or names, to reflect his/her new identity.name or names, to reflect his/her new identity.

Under Maltese law, all acts of birth are registered in registry books (registers) 
kept at the Public Registry and open to public inspection.  Saving the rules relating 
to adopted persons, any person may request copes of acts of birth or of extracts63 
therefrom of any other person.  Since annotations are made in the registers 
themselves, on the acts of birth, these do not appear on the extracts but do appear 
on the 'full' act of birth document, if requested.   Third parties may, without the 
individual's consent or acquiescence, gain access to details regarding his/her 
gendergender past as well as to the fact that, through a court judgement, the individual 
rectified the name and gender as originally indicated in the act of birth. 

Certainly, Act XVIII of 2004 represented a dramatic improvement since the 
burden of Malta's non-conformity with national and ECtHR rulings was alleviated.  
Yet the legislator ought to have reflected on the limitations of the judicial remedy 

D) The Annotation Remains Visible to Third Parties 

physical and moral integrity, free from unjustified interference by the state whilst 
simultaneously respecting the rights and freedoms of other persons.  Essentially, 
the Act reaffirms a person's fundamental freedom to define his or her gender not 
only on the basis of objective, biological criteria but following a profound and, 
where necessary, guided process of self-identification and self-fulfilment. 

InIn operational terms this implies the equal treatment of all transgender persons 
before the law, not only vis-à-vis non-transgender persons but also with regard to 
other transgender persons.  Towards this end, the Gender Identity Act does away 
with the distinction between pre- and post-operative transgender persons for the 
purposes of legal recognition and of the rectification of official documents.



-31-

64 Supra at 16. 

65  See Van Oosterwijck vs Belgium (1979); B vs France (25th March 1992); Sheffield and Horsham vs the United 
Kingdom (30th July 1998); the Goodwin case, supra 59; I vs the United Kingdom (2002) and Grant vs the United 
Kingdom (23rd May 2006).  Note also that a majority of EU MS have also enacted legislation for the rectification 
of acts of birth.  See supra at 55, pages 5-8.

6666 For more on the distinction between positive and negative obligations in the ECHR, and how the Court has 
read positive obligations into the ECHR see Harris, O'Boyle and Warbrick, supra at 55, pages 18-21.

which, although innovative and flexible, was nonetheless obliged to take shape in 
accordance with existing codified legislation.  As also stated in the Gilford 
judgement64, annotations on a person's act of birth do not sufficiently guarantee 
the privacy of their contents.  Thus despite reflecting the improved remedy granted 
in Gilford, insofar as the annotation does not refer to the sex reassignment surgery, 
the present system is nonetheless considered to be a breach of the right to respect 
for one's privacy. 

TheThe European Court of Human Rights has ruled that the failure of a state to 
rectify a person's birth certificate for it to show the person's preferred gender 
constitutes a violation of Article 8 of the Convention65.  In its various judgements 
discussing Article 8, the Court evaluated whether Article 8 was limited to the 
creation of a negative obligation, essentially the obligation of the state to refrain 
from interfering in private matters, or whether the article also created a positive 
obligation, and therefore whether states were obliged to take action to ensure the 
respectrespect for privacy also by private individuals66.  This discussion was held in the 
context of state arguments that amending the public registry system to 
accommodate the needs of a relatively small number of persons was unjustified and 
therefore not in the public interest.  The Court concluded that in these situations of 
gender affirmation and document rectification, the right to respect for one's private 
life took precedence over the public interest and that states should take positive 
action to ensure the full reflection of the person's affirmed gender in their official 
documentation.  documentation.  

It is therefore submitted that the possibility in Malta of third parties obtaining a 
copy or extract of a rectified act of birth that could indicate a person's gender 
history does not fulfil the Court's requirements and ought to be reformed.  
Recalling the ECHR's comments, it is further noted that the implementation of this 
reform is facilitated by a suitable system and associated procedures already present 
in the Malta Public Registry system.

The solution proposed in Gilford is the replication of the system used for
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67 The Register is established in Article 269 of the Civil Code, yet other articles are also relevant.
  
68 “...and in exceptional cases any public officer duly authorised for that purpose by the Minister responsible for 
justice”, Article 269(5).

6969 CoE, Recommendation CM/Rec(2010)5 of the Committee of Ministers of the Council of Europe to member 
states on measures to combat discrimination on grounds of sexual orientation or gender identity (31st March 
2010), paragraphs 21 and 22.   

A major concern with the annotation procedure in Articles 257A to 257D is the 
lack of clarity as to the actual legal value attributed to the annotation itself.  The 
annotation certainly has the immediate impact of affecting a change on the 
plaintiff's act of birth which in turn results in the issuing of new and correct official 
documents such as an Identity Card, a passport, a driver's licence and educational

E) What is the Annotation’s Legal Value?

adopted persons.  The Civil Code provisions relating to the Adopted Persons 
Register67 established a secret-register system whereby the original act of birth of 
the adopted person, having an annotation reflecting the relevant adoption decree, 
may only be accessed by the adopted person following his/her eighteenth 
birthday68.  As with rectified acts of birth of transgender persons, any extracts of an 
adopted person's act of birth requested from the Public Registry will not contain 
any annotation.  

TheThe transposition of the Adoption Persons Register onto situations 

involving transgender persons requesting the rectification of their acts of birth 

is to be seen as a complimentary component to the Gender Identity Act, to the 

extent that it seeks to ensure a more effective level of respect for the privacy 

of the persons involved.

“21.  Member states should take appropriate measures to guarantee 
the full legal recognition of a person's sex reassignment in all areas of 
life...member states should also ensure, where appropriate, the 
corresponding recognition and changes by non-state actors with 
respect to key documents...

22.22.  Member states should take all necessary measures to ensure 
that...the right of transgender persons to marry a person of the sex 
opposite to their reassigned sex is effectively guaranteed.”69
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70  This is explicitly mentioned in Articles 257D.

71 For a dated, yet detailed analysis of the right of transgender persons to marry see University of Malta, Romina 
Bartolo, Transsexuals and the right to marry, LL.D. Dissertation (1997).

72 Richards (2006), supra 7.

73  Supra at 16.

certificates70.  Yet it is unclear whether the annotation, and consequently all 
modified official documentation, is actually a legal acknowledgement and reflection 
of the person's affirmed gender or whether it is merely a cosmetic arrangement that 
does not alter the law's original consideration that the person belongs to the gender 
assigned at birth.  The latter understanding is that seemingly adopted by the courts 
in recent judgements wherein they concluded that post-operative transgender 
persons may not, after and despite having rectified their official documentation, 
enter into a valid marriage with a person belonging to the gender opposite to their enter into a valid marriage with a person belonging to the gender opposite to their 
affirmed gender71.

In clear support of a full legal recognition of gender affirmation, the ECJ has 
clearly ruled that, in establishing the retirement age of transgender persons, 
Member States should apply the same age as that established for persons 
belonging to the same gender as that affirmed72.    

It is early to provide a comprehensive analysis of the annotation's value under 
Maltese law, since Act XVIII is in fact an extremely recent Act.  Although no local 
reports have been found regarding problems encountered by transgender persons 
presenting themselves with a rectified Identity Card, it is yet to be seen how various 
private and public institutions will react when presented with such an Identity Card.  
Yet it ought to be also noted that, at least from a legal perspective, differences in 
treatment between men and women are gradually being phased out of the Maltese 
legallegal system as part of efforts to reduce and eliminate gender-based 
discrimination.  

This section focuses on marriage since this is the area where – so far – 
transgender persons, despite having rectified their official documents, are not 
treated as belonging to their affirmed gender.

In the cases of Joseph Hili sive Nadia Hili vs the Attorney General and Director 
of Public Registry73 and Director of Public Registry in his capacity as Marriage 
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74 First Hall Civil Court (21st May 2008).  The case involved the Director of Public Registry requesting the court 
to reverse a previous court order for the publication of wedding banns, following a request for their publication 
by the respondent (a transgender woman) and her boyfriend.  Following the decision by this court, X filed a 
constitutional application and on 30th November 2010 the Court decided in her favour, stating that the plaintiff 
should be authorised to marry a man.  Since at the time of writing of this report the sentence may be appealed, 
its final conclusion is unknown.
  
7575 It ought to be noted that the Marriage Act (Chapter 255 of the Laws of Malta) does not explicitly stipulate this 
man/woman requirement but it emerges strongly from judicial interpretations of the Act and of the Maltese 
public policy in this regard.

76 Goodwin case, supra at 59. 

77 “Men and woman of marriageable age have the right to marry and to found a family, according to the 
national laws governing the exercise of this right.”  

78 78 The Court referred to the Genesis and the Gospel of Saint Matthew, together with the teachings of Saint Paul 
and Saint Augustine and more recent Catholic doctrine.

79 See Harding Timothy, Niveau Gérard and Ummel Marinette, Human Rights Aspects of Transsexualism, Health 
and Human Rights, Volume 4/Number 1 (1999), pages 134-164.  

Registrar vs X74, the courts examined at length the nature of transgenderism in the 
context of Maltese marriage law, that views marriage as a contract of public order 
entered into by a man and a woman75.  The courts' conclusions, effectively 
preventing transgender persons from marrying any person, are not in conformity 
with recent ECtHR cases76 thereby resulting in violations of Article 12 ECHR77.

TheThe two recent Maltese cases dealt with the question in different ways.  In Hili, 
the Civil Court centred its deliberations around the fact that a marriage in Malta 
may only be contracted by two persons of the opposite sex, in support of which the 
Court made extensive references to Christian theology and Roman Catholic 
doctrine78.  This was followed by references to various UK and ECtHR judgements 
wherein the courts reiterated the inherent nature of marriage as being a union 
between a man and a woman for the purpose of founding a family, with the UK case 
ofof Corbett vs Corbett (1970) establishing principles that would subsequently be 
followed in similar UK, Maltese and ECtHR cases79.

Summarily, Corbett emphasised that the determination of a person's gender 
may only be successfully achieved by analysing objective and biological criteria, by 
taking into account the following features: chromosomes, gonads and genitals.  On 
the basis of these criteria, all post-operative transgender persons bringing cases 
before the courts in the UK, Malta and Strasbourg and claiming that they truly 
belonged to the affirmed gender were deemed not to belong to the affirmed 
gender, but to belong to the gender recognised at birth.  Sex reassignment surgery, 
thethe court claimed, in no way changed a person's gender and the procedure for 
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80  For a brief overview see University of Malta, Maria Kristina Buckle, The rights of transsexuals in the light of 
the recent change in their legal status, LL.D. Dissertation (2009).  See also McCafferty Charlotte, Gays, 
Transsexuals and the Right to Marry, Family Law Journal, Volume 32 (1st May 2002).

81 Supra at 59.  Due to the similarity of the subject-matter the case was decided together with that of I vs the 
United Kingdom, yet they are both collectively referred to as the Goodwin case. 

8282 For the impact of the Goodwin case on UK jurisprudence and legislation, see Bessant Claire, Transsexuals and 
Marriage after Goodwin v United Kingdom, Family Law Journal, Volume 33 (1st February 2003).

83  Defined in Harris, O'Boyle and Warbrick, supra at 55, as “the state is allowed a certain measure of discretion, 
subject to European supervision, when it takes legislative, administrative, or judicial action in the area of a 
Convention right.”, page 11.  For more on the use of the margin of appreciation in the Court's jurisprudence, 
including in Goodwin see Letsas George, Two Concepts of the Margin of Appreciation, Oxford Journal of Legal 
Studies, Volume 26/Issue 4 (1st December 2006).

8484 The Court heard, inter alia, of the cases of Attorney-General vs Otahuhu, Family Court (1995) 1 NZLR 60 (New 
Zealand) and Re Kevin (Validity of Marriage of a Transsexual (2001) FamCa 1074.  For a more detailed analysis 
of the former, see Sharpe N. Andrew, From Functionality to Aesthetics: the Architecture of Transgender 
Jurisprudence, Murdoch University Electronic Journal of Law, Volume 8/Number 1 (March 2001), available at 
http://www.murdoch.edu.au/elaw/issues/v8n1/sharpe81.html, accessed 29th September 2010.

85 Paragraph 82.  

“It is not apparent to the Court that the chromosomal element...must 
inevitably take on decisive significance for the purposes of legal 
attribution of gender identity for transsexuals...”85

modification of official documents was necessary to ensure that the documents 
matched the person’s external appearance.

YetYet the Corbett line of thinking, and all cases that had based their judgements 
thereon80, was dramatically overturned by the ECtHR in the case of Christine 
Goodwin vs the United Kingdom (2002)81.  In Goodwin the Court unanimously 
considered that, in the context of Article 12, the exclusive use of biological criteria 
to determine a person's gender was outdated and ineffective and that the right to 
marry under Article 12 is no longer necessarily associated with the right to found a 
family under the same article82.

Furthermore,Furthermore, the Court also stated that the margin of appreciation previously 
granted to states83, their state discretion, to determine whether transgender 
persons enjoyed the right to marry could no longer be relied upon by states to 
prevent persons living in society as members of their affirmed gender from 
marrying.  The Court admitted that its view was not based on a consensus amongst 
CoE states, or even upon widespread acceptance of transgender marriage, yet it 
confirmed that great medical advances had been made in the field and referred to 
major developments happening in other parts of the worldmajor developments happening in other parts of the world84.  
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86 Paragraph 85.
  
87 Paragraph 103.

88 Page 16. 

89 Page 10.

The Hili judgement, delivered some months after Goodwin, noted the 
conclusions reached by the ECtHR but  claimed that neither the ECtHR nor states 
had the authority to create new fundamental human rights, since these are inherent 
to human nature and attach to a person at the moment of their birth as man or a 
woman88.  

InIn the other Maltese case involving the right of transgender persons to marry, 
Director of Public Registry in his capacity as Marriage Registrar vs X, the Court 
examined at length the contents and rationale of Articles 257A to 257D.  It 
admitted that, prima facie, since the aim of the court action was to factually 
acknowledge that the person's actual gender was not that same person's gender at 
birth, then the annotation order is a comprehensive one that “has a radical impact 
on the person's identity”89.  However on further consideration the court concluded 
otherwise,otherwise, ultimately declaring that X (a transgender woman) could not be 
considered a woman for the purposes of the law but remained a man, despite her 
gender affirmation, sex reassignment surgery and rectified official documents.  The 
Court based this conclusion on a number of arguments: the conditionality – and 
therefore specificity – of the annotation procedure was subject to a number of 
conditions, therefore rendering it a very specific procedure; the fact that the 
procedure results in an annotation in an act of birth and not a more durable

“The Court...attaches less importance to the lack of evidence of a 
common European approach...than to the clear and uncontested 
evidence of a continuing international trend in favour not only of 
increased social acceptance of transsexuals but of legal recognition of 
the new sexual identity of post-operative transsexuals.”86

“While“While it is for the Contracting State to determine...the formalities 
applicable to future marriages...the Court finds no justification for 
barring the transsexual from enjoying the right to marry under any 
circumstances.”87



-37-

90  See above at note 74 for a recent update on this case.

91 Similarly, a question (here in translation) by a Member of Parliament requesting clarification on whether the 
proposed Act XVIII would permit transgender persons from marrying: “...a Mario becomes a Maria, and Maria 
can then marry a Mario...For example, you have a case where a man becomes a woman and this woman can 
now marry a man.”  In response, the Minister of Justice and Home Affairs: “I confirm what has been said...he 
said it very well, and I think he explained it in a very clear way.”.  See supra at 30, page 4.

92 92 Page 14.

modification of the document and the language of the articles, as also evidenced by 
the legislator's intent, not specifying that the annotation is valid for all purposes of 
law.  Focusing on the Corbett criteria, the Court insisted that, under Maltese law, X's 
gender was that assigned at birth and that sex reassignment surgery did nothing to 
alter it but was merely a cosmetic arrangement.

AA number of arguments may be brought in discussion of the X judgement, and 
these will probably be raised and discussed in the Constitutional judgement90.  One 
central point does require a degree of analysis, also since it is related to arguments 
made above in relation to the requirement in Article 257A that the transgender 
person bringing the case be unmarried.  The relevant paragraphs above argued that 
the 'unmarried' requirement emerges from public policy so as not to authorise or 
condone same-sex marriages.  It may therefore be argued that the inclusion of this 
requirementrequirement indicates that public policy considers a transgender person who has 
sufficiently established that he/she permanently belongs to the gender claimed by 
him/her as, in fact and at law, belonging to the affirmed gender. This 
argumentation questions the interpretations of the articles as provided in X, insofar 
as it raises doubts as to the legislator's intentions91.  

The X judgement also highlighted the conflicting situation created by this stance 
in observing that, on the basis of Hili and of the current legal situation, a 
transgender woman is not authorised to marry a man and neither does she 
necessarily want to marry a woman.  The court asked how the Marriage Registrar 
would exercise his discretion if presented with a marriage request by a transgender 
woman to marry a woman, and how this exercise of discretion could impinge upon 
a person's rights92.  Despite therefore preventing X from enjoying her right to marry 
inin any way whatsoever, the court also directly noted that this situation – as 
emerging from Hili – was not in conformity with the ECtHR's pronouncements in 
Goodwin and I.
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In view of the arguments raised in the above analysis of today's legal 

situation in Malta, it is evident that the cumulative impact of the 

above-described concerns is that the fundamental right of transgender 

persons to legal recognition of their affirmed gender is not being effectively 

respected and protected.  Concerns are also raised in the context of possible 
violations of their right to protection of their physical integrity and of the right to 
marry, as enshrined in the ECHR and upheld in a number of ECtHR judgements.

Concluding Elements

It is regretted that the Court altered its original position following an analysis of 
the current legal provisions, and that its ultimate decision on X's gender was based 
on criteria rejected by more recent decisions94, including of the ECtHR.  As 
previously discussed, the Gender Identity Act is not satisfied with a gender 
recognition procedure that is not comprehensive and that does not imply the right 
for the person to marry, and reiterates the court's appeal in the X judgement to 
ensure the enactment of provisions recognising the right of transgender persons to 
marry.    marry.    

From a broader perspective, the Gender Recognition Act seeks to ensure that the 
legal recognition of a persons' gender is a comprehensive one and that, saving 
exceptional circumstances, it is reflected in all sectors95.

“...the Court is wholly convinced that it is now the legislator's task to 
give necessary attention to our law so that it can take care of these 
circumstances affecting several people...”93 
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The Gender Identity Act, together with other complementary proposals, seeks to 
address this problematic situation by enhancing the right of every person to affirm 
their own gender and to have their gender affirmation fully recognised by the law.  
The Act simplifies the procedure for rectification of official documents by proposing 
to replace the present judicial procedure with a straightforward administrative one, 
also by virtue of which the privacy of any person's gender history is protected.   
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GENDER IDENTITY ACT

To establish the Transgender Persons Register and the procedure for 

recognition of a person's gender.

1. The title of this Act is the Gender Identity Act.

2. In this Act, unless the context otherwise requires:

  “Director” means the Director of Public Registry; 

3.3. (1) There shall be maintained at the Public Registry Office in Malta
   and in Gozo a register, to be called the Transgender Persons 
  Register (hereinafter referred to as “the Register”), in which shall be 
  made such entries as are specified in this Act, but no other entries.

  (2) In the Register in Malta there shall be made entries relating to 
  any person whose act of birth is registered in that Office or is not 
  registered in any Public registry Office in these Islands, and in the 
   Register maintained at the Public Registry Office in Gozo, there 
  shall be made entries relating to any person whose act of birth is 
  registered in that Office.

  (3) A certified copy of an entry in the Register shall, until the 
  contrary is proved, be received as evidence of its contents as if the 
  copy were a certified copy of an act of birth. 

  (4) The Director shall cause an index of the Register to be made and 
   kept in the Public Registry Office in Malta and in Gozo; and every 
  person shall be entitled to search that index and to have a certified 
  copy of any entry signed by the Director in the Register in all 
  respects upon and subject to the same conditions as to payment of 
  fees and otherwise as mutatis mutandis are applicable under Title 
  VIII of Chapter 16 of the Laws of Malta, in respect of searches in the 
  register books kept in the Public Registry and in respect of the 
   supply from that Office of certified copies or translations of entries 
  in the register books of the acts of birth, marriage and death. 

  (5) The Director shall, in addition to the Register and the index 
  thereof, keep such other registers and books, and make such
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96  See the relevant comment under the Notes section below.

97 Under Maltese law, all references to 'he', including variations thereof, are to be read as also referring to 'her', 
and corresponding variations thereof.

   entries therein, as may be necessary to record and make traceable 
  the connection between an entry in the register book of acts of birth 
  which has been marked “Transgender” pursuant to this Act, and any 
  corresponding entry in the Register; but the registers and books 
  kept under this sub-article as well as the documentation 
  communicated to the Director by virtue of this Act shall not be, nor 
   shall any index thereof be, open to public inspection or search, nor, 
  except under an order of a court, shall the Director furnish any 
  information, books or documentation to any person other than a
  person who has attained the age of eighteen years and to whom 
  that information, copy or extract relates; and in exceptional cases 
  any public officer duly authorised for that purpose by the Minister 
  responsible for justice.

   (6) The provisions of sub-article (2) of article 238, sub-article (1) of 
  article 245, articles 248, 249, 252, 260, 261 and, subject to the 
  provisions of article 269, article 25196 of the Civil Code shall 
  mutatis   mutandis apply to the Register and entries therein,
  extracts therefrom and certificates and other documents relating 
  thereto or connected therewith.

4. (1) It shall be lawful for any person domiciled in Malta to request the 
   Director to make an entry in his97 respect in the Register.  

  (2) The request mentioned in the sub-article (1) shall be made in 
  writing and shall only be considered by the Director if accompanied 
  with all of the following:

   (a) a certified copy of the person's act of birth; 
   (b) a clear and unequivocal statement by the applicant that his 
     gender does not correspond to that assigned in his act of birth; 
      and
   (c) a specification of the gender particulars the applicant is 
     requesting the Director to enter in the Register.
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  (3) The provisions of sub-article (1) shall apply to foreign acts of 
  birth registered in Malta.

5. (1) Upon receipt of the applicant's written request as specified in 
  the preceding article, the Director shall promptly make an entry in 
  the Register, which entry shall replicate the particulars in the entry 
  in the register book of acts of birth relative to the applicant, yet 
   which shall indicate, in replacement of the gender as specified in 
  the applicant's act of birth, the gender specified by the applicant in 
  his request.

  (2) If so requested by the applicant in his request to the Director, in 
  making the entry in the Register the Director shall replace the 
  applicant's name or names as indicated in the entry in the book of 
  acts of birth with the name or names indicated by the applicant in 
   his request.

  (3) Immediately after making the entry in the Register as prescribed 
  above, the Director shall cause the entry in the register book of acts 
  of birth relative to the applicant to be marked with the word 
  “Transgender”.

6. (1) The entry in the Register shall be effective as from the day when 
  the Director shall make the entry or when the entry in the register 
   book of acts of birth relative to the applicant is marked with the 
  word “Transgender”, whichever occurs first, and from this date the 
  applicant shall be considered, for all purposes of law, as belonging 
  to the gender indicated in the Register.

  (2) Without prejudice to the above, the entry in the Register shall in 
  no way affect the applicant's rights and obligations arising out of 
  parenthood or out of the relationship between the applicant and his 
   parents.

  (3) The entry in the Register shall in no way affect the applicant's 
  succession rights, including any testamentary disposition made in 
  his favour prior to the date referred to in article 6(1).
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   7 . (1) The applicant, in respect of whom an entry has been made in 
    the Register in accordance with this Act shall, without delay after
    the date referred to in article 6(1), report the fact to the 
    authorised officer under the Identity Card Act who shall issue a 
    new identity card indicating the gender and name or names in
    accordance with the person's entry in the Register.

     (2) The applicant shall also, on the payment of such fee as may 
    be prescribed, have the right, on the production of his new 
    Identity Card, to demand that any public authority, which has or  

      may issue any certificate or document relative to him, provide 
    him with a fresh certificate or document indicating the gender 
    and name or names in accordance with his new Identity Card.

  8. (1) Upon the coming into force of this Act, the Director shall 
     make entries in the Register for all persons in respect of who, 
    before the date of coming into force of this Act, annotations 
    were made in the particulars relating to their gender following 
    court orders by virtue of Article 257B of the Civil Code. 
   
    (2) Immediately after making the entry in the Register as 
     prescribed in sub-article (1), the Director shall cause the entries  

      in the register book of acts of birth relative to the 
    afore-mentioned persons to be marked with the word 
    “Transgender”.

  9. Articles 257A to 257D of the Civil Code, both inclusive, are 
    hereby repealed.
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98 Draft Law on the Changing of Forenames and the Determination of Gender Identity (2010). 

Specific

Notes to the Act
General

Notes to the Act
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99  Raymond Gilford magħruf bħala Rachel Gilford vs Direttur tar-Reġistru Pubbliku, Constitutional Court (9th 
October 2001).
  
100 In B vs France (1992).
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101 As explicitly expressed in the United Nations Convention on the Rights of the Child (1990), available at 
http://www2.ohchr.org/english/law/crc.htm, accessed 21st October 2010.  In reflection of this fundamental 
principle, Yogyakarta Principle 24(C), on The Right to Found a Family, states that “(A)ll states shall take all 
necessary legislative, administrative and other measures to ensure that in all actions or decisions concerning 
children...the best interests of the child shall be a primary considerations, and that...the gender identity of the 
child or of any family member or other person may not be considered incompatible with such best interests.”
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102 For a detailed analysis of trends, statistics and levels of legal and social protection offered see: FRA, 
Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States: Part I – Legal 
Analysis (2008); FRA, Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member 
States: Part I – Legal Analysis (2008); FRA, Homophobia and Discrimination on Grounds of Sexual Orientation 
in the EU Member States: Part II – The Social Situation (2009); EP, Directorate-General for Internal Policies, 
Transgender Persons' Rights in the EU Member States (June 2010).

103103 TGEU, Alarming increase: every 2nd day the killing of a trans person is reported!  TGEU's “Transrespect 
versus Transphobia Worldwide” research project reveals more than 420 reported murders of trans persons 
since 2008, Press Release of 14th September 2010.

Transphobia

Together with the Gender Identity Act, the legal reform required to guarantee 
the full and effective enjoyment by transgender persons of their human rights calls 
for a number of minor additional adjustments to various legal provisions or 
administrative practices, explained below.  

ViolenceViolence against persons due to their actual or perceived gender identity or 
gender expression is one of the major violations suffered by transgender persons 
across the world102.  In a recent press release, TransGender Europe stated that every 
second day the killing of a transgender person is reported, with more than four 
hundred and twenty reported murders of transgender persons since 2008103.  

AlthoughAlthough related figures are not available for the Maltese scenario, it is 
nonetheless deemed necessary to unequivocally condemn and prevent transphobia 
and ensure that any perpetrators of transphobic violence are brought to justice.

It is therefore proposed that violence against transgender persons, when 

this is motivated by transphobia be given due attention in the Malta Criminal 

Code, as follows:

1.1. Article 82A (incitement to racial hatred, etc.) - inclusion of incitement of hatred 
of persons due to their gender identity or gender expression;

2. Article 82B, 82C (condoning, denying or trivialising crimes against a group)
inclusion of gender identity or gender expression as a defined group of persons, 
together with groups of persons defined by reference to race, colour, religion, 
descent or national or ethnic origin;
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104 See ECJ, Case C-13/94, P. vs S. and Cornwall County Council (30th April 1996), available at 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=694J
0013; ECJ, Case C-117/01, K.B. Vs National Health Service Pensions Agency (7th January 2004), available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001J0117:EN:HTML, and ECJ, C-423/04, 
Richards vs. Secretary of State for Work and Pensions (27th April 2006), available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0423:EN:NOT, all accessed 29th 
September 2010.

105105 Directive 2006/54/EC of the European parliament and of the Council of 5 July 2006 on the implementation 
of the principle of equal opportunities and equal treatment of men and women in matters of employment and 
occupation (recast), published in the Official Journal of the European Union L 204, 26 July 2006, pp. 23-36.

Discrimination

3. Article 83B (increase of punishment) – inclusion of transphobia as a motivation 
and aggravation criterion attracting an increased punishment;

4. Article 222A (increase of punishment) – include gender identity or gender 
expression with race and religion as criteria for aggravations and motivations 
attracting an increased punishment,;

5.5. Article 251D (increase of punishment) – include gender identity or gender 
expression together with race and religion as criteria for aggravations and 
motivations attracting an increased punishment; and

6. Article 325A (increase of punishment) – include gender identity or gender 
expression together with race and religion as criteria for aggravations and 
motivations attracting an increased punishment.

InIn a number of landmark judgements, the ECJ has repeatedly held that the scope 
of the EU's equal treatment  principle, enshrined in a number of directives, is not 
limited to prohibiting discrimination against men or women but that sexual 
discrimination is also prohibited with regard to transgender persons104.   

The more recent Gender Recast Directive105 includes the ECJ's conclusions in 
Preamble 3, wherein it states that:

“The Court of Justice has held that the scope of the principle of equal 
treatment for men and women cannot be confined to the prohibition 
of discrimination based on the fact that a person is of one or other 
sex.  In view of its purpose and the nature of the rights which it seeks 
to safeguard, it also applies to discrimination arising from the gender 
reassignment of a person.”  
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106 Subsidiary Legislation 452.95, Legal Notice 461 of 2004.
  
107 Subsidiary Legislation 456.01, Legal Notice 181 of 2008.
  
108 Chapter 456 (2003).
  
109109 Legal Notice 85 of 2007.

Sex Reassignment Surgery

Although this paragraph does not enjoy the legally-binding nature of an article, 
it very clearly directs the Directive's scope, and therefore EU MS efforts at 
combating discrimination, to an inclusive approach of the prohibition of 
discrimination against transgender persons.  Coupled with the binding nature of 
ECJ judgements, particularly in the manner national courts interpret and apply EU 
law, transgender persons ought to benefit from protection from discrimination 
under national legislation.

ToTo this end, it is recommended that the scope of Maltese legislation relevant 

to the prohibition of discrimination on grounds of sex, where the principle of 

equal treatment between men and women is established, be amended to also 

prohibit discrimination on the grounds of gender identity or gender 

expression.  Particular attention is in fact being drawn to the Equal Treatment in 
Employment Regulations106 and the Access to Goods and Services and their Supply 
(Equal Treatment) Regulations107. 

Additionally,Additionally, the Equality for Men and Women Act108 should be interpreted in 
such a manner as to include within its scope transgender men and women.  A 
reading of Article 12 on the functions and status of the National Commission for 
the Promotion of Equality for Men and Women, ought to include transgender 
persons within the Commission's remit.  Alternatively, specific legal measures 
prohibiting discrimination against persons on the basis of their gender identity or 
gender expression may be adopted replicating the extension of the Commission's 
scopescope to include the racial discrimination prohibition brought about by the Equal 
Treatment of Persons Order109.    

At present, no stage in a transgender persons transition is available under the 
national social security system.  Persons wishing to undergo sex reassignment 
surgery or take the first steps towards a gender affirmation that involves physical 
adjustments (e.g. hormone therapy, skin care, permanent hair removal, body 
contouring, breast augmentation, nasal surgery and voice therapy) are obliged to 
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ECJ judgements, particularly in the manner national courts interpret and apply EU 
law, transgender persons ought to benefit from protection from discrimination 
under national legislation.
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personally finance all of these procedures.  Coupled with these physical 
adjustments, transgender persons often require constant psychiatric or 
psychological support in order to cope with the emotional and psychological strains 
related to gender affirmation, including coping with depression and anxiety.  As 
highlighted above, the burden of these expenses is often exacerbated by several 
factors: abandonment of formal education, unemployment and exclusion from 
support networks.  It ought to be highlighted that for persons deciding – decisions 
generallygenerally taken following extensive medical consultations – to undergo sex 
reassignment surgery or to initiate the transition process, such measures are, from 
a medical perspective, deemed to be necessary for the person's well-being.  

It is therefore being proposed that the policy decision be taken to include sex 
reassignment surgery and transition procedures in Malta's national social security 
scheme.
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ATT DWAR L-IDENTITÁ TAL-ĠENERU
Biex jitwaqqfu Reġistru ta' Persuni Transġeneri u l-proċedura għar-rikonniximent tal-ġeneru ta' 
persuna.

1. It-titolu fil-qosor ta' dan l-Att hu l-Att dwar l-Identitá tal-Ġeneru.

2. F'dan l-Att, sakemm ir-rabta tal-kliem ma tkunx titlob xort'oħra:
  “Direttur” tfisser id-Direttur tar-Reġistru Pubbliku; 

3. (1) Għandu jinżamm fir-Reġistru Pubbliku f'Malta u f'Għawdex reġistru, li jkun jissejjaħ 
  ir-Reġistru tal-Persuni Transġeneri (hawnhekk iżjed 'il quddiem imsejjaħ “ir-Reġistru”), li fih 
   jitniżżlu dawk ir-reġistrazzjonijiet speċifikati f'dan L-Att, iżda ebda reġistrazzjonijiet oħra.

  (2) Fir-Reġistru miżmum fl-Uffiċju tar-Reġistru Pubbliku f'Malta għandhom jitniżżlu 
  r-reġistrazzjonijiet dwar kull persuna li l-att tat-twelid tagħha jkun reġistrat f'dak l-Uffiċju 
  jew li ma jkunx reġistrat f'xi Uffiċju tar-Reġistru Pubbliku f'dawn il-Gżejjer, u fir-Reġistru 
  miżmum fl-Uffiċju tar-Reġistru Pubbliku f'Għawdex għandhom jitniżżlu r-reġistrazzjonijiet 
  dwar kull persuna li l-att tat-twelid tagħha jkun reġistrat f'dak l-uffiċju.

  (3) Kopja awtentikata ta' dik ir-reġistrazzjoni għandha, sa kemm ma jiġix pruvat il-kuntrarju, 
   tittieħed bħala prova tal-kontenuti tagħha bħallikieku kienet kopja awtentikata ta' att 
  tat-twelid.

  (4) Id-Direttur għandu jara li indiċi tar-Reġistru jsir u jinżamm fl-Uffiċju tar-Reġistru 
  Pubbliku f'Malta u f'Gaħwdex; u kull persuna kollha d-dritt li tfittex f'dak l-indiċi u li tikseb 
  kopja awtentikata ta' xi reġistrazzjoni ffirmata mid-Direttur dwar kollox b'dawk l-istess 
  kondizzjonijiet dwar ħlas ta' drittijiet u xort'oħra li mutatis mutandis huma applikabbli skond 
  it-Titolu VIII tal-Kapitolu 16 tal-Liġijiet ta' Malta, dwar tfittix fir-reġistri miżmuma 
   fir-Reġistru Pubbliku u dwar l-għoti minn dak l-Uffiċju ta' kopji jew traduzzjonijiet 
  awtentikati ta' reġistrazzjonijiet fir-reġistri ta' l-atti tat-twelid, żwieġ u mewt. 

  (5) Id-Direttur għandu, b'żieda għar-Reġistru u l-indiċi tiegħu, iżomm dawk ir-reġistri u 
  kotba oħra, u jagħmel dawk ir-reġistrazzjonijiet fihom, li jkunu meħtieġa biex tiġi nnottata 
  u tkun sita' titnissel  il-konnessjoni bejn reġistrazzjoni fir-reġistru ta' l-atti tat-twelid li tkun 
  ġiet immarkata “Transġeneru” skond id-disposizzjonijiet ta' dan l-Att, u kull reġistrazzjoniji 
   korrispondenti fir-Reġsitru; iżda reġistri u l-kotba miżmuma skond dan is-subartikolu kif 
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96 Ara l-kumment rilevanti fit-taqsima tan-Noti, aktar 'l isfel.

  ukoll d-dokumentazzjoni kkommunikata lid-Direttur ma jkunux, l-anqas ebda indiċi 
  tagħhom ma jkun, miftuħa għall-ispezzjon jew tfittix pubbliku, l-anqas, ħlief taħt ordni ta' 
  qorti, ma għandu d-Direttur jagħti xi tagħrif li jkun hemm fi jew xi  kopja jew estratt minn xi 
  reġistri, kotba jew dokumentazzjoni bħal dawk li xi persuna li ma tkunx persuna li tkun 
  laħqet l-etá ta' tmintax-il sena u li għaliha jkun jirreferixxi t-tagħrif, il-kopja jew l-estratt; u 
  f'każijiet eċċezzjonali kull uffiċjal pubbliku awtorizzat kif imiss għal hekk mill-Ministru 
   responsabbli għall-ġustizzja.

  (6) Id-disposizzjonijiet ta' l-artikolu 238(2), ta' l-artikolu 245(1), ta' l-artikoli 248, 249, 252,
   260 u 261 u, bla ħsara għad-disposizzjonijiet ta' l-artikolu 269, l-artikolu 251 għandhom  

    mutatis mutandis igħoddu għar-Reġistru u reġistrazzjonijiet fih, għal estratti minnu u għal 
  ċertifikati u dokumenti oħra dwaru jew li għandhom x'jaqsmu miegħu96.

4. (1) Kull persuna li jkollha d-domiċilju tagħha f'Malta tista' titlob lid-Direttur biex issir 
  reġistrazzjoni fir-rigward tagħha fir-Reġistru.  

   (2) It-talba msemmija fis-subartikolu (1) għandha ssir bil-miktub u għandha tiġi kkunsidrata 
  mid-Direttur biss jekk mehmuża magħha jkun hemm dawn kollha li ġejjin:

  (a) kopja awtentikata ta' l-att tat-twelid tal-persuna; 
  (b) dikjarazzjoni ċara u mhux ekwivoka mill-persuna illi l-ġeneru tagħha ma jikkorrispondix 
  ma' dik assenjata lilha fl-att tat-twelid tagħha; u 
  (c) speċifikazzjoni dwar il-partikolaritajiet tal-ġeneru li l-persuna qed titlob lid-Direttur 
  jirreġistra fir-Reġistru.

   (3) Id-disposizzjonijiet tas-subartikolu (1) għandhom ikunu japplikaw għal atti tat-twelid 
  barranin reġistrati f'Malta.

5. (1) Meta d-Direttur jirċievi t-talba bil-miktub tal-persuna, kif imsemmi fl-artikolu qabel dan, 
  għandu minnufih jagħmel reġistrazzjoni fir-Reġistru, liema reġistrazzjoni għandha jkollha 
  l-partikolaritajiet kollha tar-reġistrazzjoni dwar il-persuna fir-reġistru ta' l-atti tat-twelid, 
  iżda din ir-reġistrazzjoni għandha tinkludi, minflok il-ġeneru speċifikat fl-att tat-twelid 
  tal-persuna, il-ġeneru indikat mill-persuna fit-talba tagħha.

   (2) Id-Direttur, waqt li qed jagħmel ir-reġistrazzjoni, għandu jbiddel l-isem jew l-ismijiet 
  tal-persuna kif indikati fir-reġistrazzjoni fir-reġistru ta' l-atti tat-twelid ma' l-isem jew 
  l-ismijiet indikati mill-persuna fit-talba tagħha, jekk hekk mitlub mill-persuna.
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  (3) Wara li jagħmel ir-reġistrazzjoni fir-Reġistru kif hawn fuq indikat, id-Direttur għandu 
  minnufih jara li r-reġistrazzjoni dwar il-persuna fir-reġistru ta' l-atti tat-twelid tiġi 
  mmarkata bil-kelma “Transġeneru”.

6. (1) Ir-reġistrazzjoni fir-Reġistru jkollha efett minn dak in-nhar meta d-Direttur jagħmel
  ir-reġistrazzjoni jew meta r-reġistrazzjoni dwar il-persuna fir-Reġistru ta' l-atti tat-twelid 
  tiġi mmarkata bil-kelma “Transġeneru”, liema tiġri l-ewwel, u minn dik id-data l-persuna 
   għandha titqies, għal kul skop ta' liġi, li hi tal-ġeneru indikat fir-Reġistru.

  (2) Mingħajr preġudizzju għal dan, ir-reġistrazzjoni fir-Reġistru ma għandha b'ebda mod 
  tolqot il-jeddijiet u l-obbligi li jiġu mill-istat ta' ġenitur jew mir-relazzjoni ta' bejn il-persuna 
  u l-ġenituri tagħha.

  (3) Ir-reġistrazzjoni fir-Reġistru m'għandha bl-ebda moda jkollha effett fuq il-jeddijiet 
  tal-persuna  fir-rigward ta' suċċessjoni, inklużi kull disposizzjonijiet testamentarji favuriha u 
  magħmaula qabel id-data msemmija fl-artikolu 6(1) ta' dan l-Att.

7.7. (1) Persuna li fir-rigward tagħha saret reġistrazzjoni skond dan l-Att għandha, mingħajr 
  dewmien wara d-data msemmija fl-artikolu 6(1), tirraporta l-fatt il-uffiċjal awtorizzat taħt 
  l-Att dwar il-Karta ta' Identitá, li għandu joħroġ karta ta' l-identitá ġdida li tkun tindika
  l-ġeneru u l-isem jew l-ismijiet skond ir-reġistrazzjoni dwar il-persuna fir-Reġistru.

  (2) Il-persuna jkollha wkoll il-jedd, wara li tħallas dak id-dritt li jista' jiġi ordnat u meta 
  tippreżenta l-karta ta' l-identitá ġdida, li titlob li kull awtoritá pubblika li jkollha jew li tista' 
  toħroġ xi ċertifikat jew dokument dwarha, tipprovdilha ċertifikat jew dokument ġdid li jkun 
   jindika l-ġeneru u l-isem jew l-ismijiet skond il-karta ta' l-identitá l-ġdida tagħha.

8. (1) Meta dan l-Att jidħol fis-seħħ, id-Direttur għandu jagħmel reġistrazzjonijiet fir-Reġistru 
  għall-persuni li, fir-rigward tagħhom, qabel id-data ta' dħul fis-seħħ ta' dan l-Att, sarulhom 
  annotazzjonijiet rigward il-partikolaritajiet dwar il-ġeneru tagħhom fuq ordni ta' qorti skond 
  l-artikolu 257B tal-Kodiċi Ċivili.

  (2) Wara li jagħmel ir-reġistrazzjonijiet kif indikat fis-subartikolu (1), id-Direttur għandu jara
  li r-reġistrazzjonijiet dwar dawn l-imsemmija persuni fir-reġistru ta' l-atti tat-twelid jiġu 
   mmarkati bill-kelma “Transġeneru”.

9. L-Artikoli 257A sa' 257D tal-Kodiċi Ċivili huma b'dan imħassra.
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